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No. 38.—Winu1am Wart, plaintiff in error, vs. James Ep- 
MONDSON, defendant in error. 


{1.] Testimony going to show a verbal lease, or renting from BE, in his indi- 
dividnal character, is not proper evidence, in support of an allegation, that 
the renting was from.E, as administrator. 


Proceedings against tenant holding over, in Murray Supe- 
rior Court. Tried before Judge Joun H. Lumpxrn, October 
Term, 1853. 


James Edmondson, as the administrator of Wm. H. White; 
sued out a warrant td dispossess one William White, who, he 
alleged was the tenant of his intestate, and held over after the 
expiration of the lease. The defendant, White, denied the 
tenancy, and the issue was returned to the Superior Court. 
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On the trial, plaintiff, Edmondson, offered the depositions of 
Wm. J. Underwood, who swore, that ‘deferidant rented the 
land in dispute from plaintiff, sometime in the Spring of 1848”. 
To this evidence, defendant’s counsel objected, on the ground 
of irrelevancy. ‘The Court over-ruled the objection, and this is 
the only error assigned. It appeared in the Court below, that 
Edmondson was appointed administrator in. 1847. 

There being no appearance forthe defendant in error, the 
cause proceeded ex parte. 


Ws. H. UnpErwoop, for plaintiff in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The record does not show, that the depositions of Wil- 
liam J; Underwood and Thomas Dugan, to which objection was 
made in this case, had any appropriate’ polation to the issue 
tried in the Court. below. 

The proceeding there, on the part of the plaintiff, was in 
the name of James Edmondson, as administrator on the estate 
of Willian H. White. In that character, he was seeking, by 
a summary remedy, which our law provides, to dispossess the 
defendant in that case, (the plaintiff in error here,) as one who 
‘ was holding over, a term derived by a verbal lease, or renting 
of a tract of land, ‘from the estate which the plaintiff repre- 
sented. ‘The defendant had, by his affidavit, in responsé, de- 
nied the tenancy thusasserted. Evidence, therefore, relevant 
to the issue—because going to prove such tenancy—should have 
shown a renting from plaintiff’s intestate, or from the plaintiff, 
as administrator. 

The evidence. submitted, proves.a renting from James Ed- 
monson, about the year 1843; and the record shows, that he 
did not take on the.representative character in which he sues, 
until the year 1847. It results, that. this evidence’ thus shows 
the renting to have been, from him in his. individual, and° not 
his representative character ; and, as a consequence, is irrele- 
vant. 
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' Before we had carefully examined the record, we had sup- 
posed.that the difficulty made, grew out of a want of precision 
on the part of the commissioner, who had written down these 
answers—that he had produced the confusion, by writing “plain- 
tiff” in some places, for ‘‘ plaintiff ’s intestate”. But,a close 
inspection of the depositions, makes it necessary to conclude 
that the witnesses refer to a renting of the premises from Ed- 
mondson, individually, and before he had become the adminis- 
tratorof White. The objection to this testimony was, there- 
fore, well taken, and the judgment is reversed. 





No. 389.—Asa: Crow, plaintiff in error, vs. Jno. E. Moris, 
defendant in error. 


{1.] The ‘complaint’, in Forcible Entry and ‘Detainer, under the fifteenth 
section of the ninth division of the Penal Code, may be sworn to.as. well 
before one Justice of the Peace, of this State, as before another. 


Forcible Entry and. Detainer, and certiorari thereto, in 
Walker Superior Court. Tried before Judge Joun H. Lump- 
KIN, December Term, 1853. 


This. was. a certéorari, sued out to the proceeding before a 
Justices’ Court, upon a warrant for forcible entry and detainer. 
The error complained of was, that the Justices refused to dis- 
miss the warrant; upon the ground, that-the affidavit to obtain 
it, was sworn to before a Justice of the Peace of Cobb county, 
and not of the county where the land was located. The pre- 
siding Judge sustained the certiorari, and ordered the proceed- 
ings in the Court below to be dismissed. This decision is as- 
signed as error. 
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Wa.. Moors, for plaintiff in error. 
W. H. Unpzrwoop, for defendant in error. 
By the Court.—Bunnine, J., delivering the opinion. 


[1.] The fifteenth section of the ninth division of the Penal 
Code, begins with these words: “any one or more: Justice or 
Justices of the Peace, upon complaint, made on oath, of any 
forcible entry into lands or tenements, or of any forcible de- 
tainer of the same, shall have power-to draw a Jury of twelve 
men, from the Jury-box of the district.in which the lands and 
tenements, so alleged to be forcibly entered or detained, are 
situated, and cause the Sheriff of the county, or Constable of 
the district, to summon them to be and appear at the usual 
place of holding Court of the .said district, for the purpose. of 
trying the fact of such forcible entry or detainer’’. 

Do these-words require, that the contemplated complaint to 
be made on oath, should be. made before no other Justice of 
the Peace, than one of the district or county in which the pre- 
mises foreibly entered or detained, lie?, Thisis the only question. 

The proceeding authorized by. the aforesaid section of the © 
Code, is not a criminal, but a civil proceeding; and a civil 
remedial proceeding. Itis not a summary one, fora Jury trial 
is part of it. It is.not one which can touch title. It can on- 
ly reach such possession as is recent. . Its judgment is confined 
to the question of possession—and as to that, is not’ final. 

This being so, there is no reason why the words .of the sec- 
tion should receive a construction; stricter than that which other 
remedial Statutes receive. : 

The words, ‘upon complaint, made on oath’’, may, therefore 
well-be construed to mean, upon complaint, made on oath, be- 
fore any one qualified to administer.an oath—as,a Judge of 
the Superior Court—a Justice of an Inferior Court—a Justice 
of the Peace. . The thing which.the words require is, that the 
complaint shall be sworn to, before it shal be noticed. This 
thing may be as well done before one person who can  adminis- 
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ter an oath, as before another who can. ‘In the nature of it, 
there is nothing which requires that it should be'done only be- 
fore that Justice, or those Justices who issue the warrant, of 
which the complaint is the foundation. 

There is no reason, then, for restricting the words within 
their natural meaning. They ought not, therefore, to be re- 
stricted, within it. 

This mode of construction, is that which is commended by 
other Statutes, not dissimilar in matter, and by a wise usage in 
legal proceedings. 

Affidavits for bailmay be made “before any Judge, Jus- 
tice of the Inferior Court, or Justice of the Peace, within this 
State, or any Judge or Justice of a Superior Court, of any one 
of the United States”. (Judiciary Act of 1799, Cobb. Dig. 
477.) 

Bonds, under the Attachment Act of 1799, may be taken 
by one Justice of the Peace, and the warrant be issued by an- 
other. (Jd. 70.) Brown, Shipley § Co. vs. Clayton, (12 Ga. 
R. 568.) The reason of this decision, equally extends to af- 
fidavits. 

In legal proceedings, the usage is, for bills in Equity, an- 
swers, pleas, and so forth, in cases in which they are to be on 
oath, to be sworn to before any Justice of the Peace, or other 
person authorized to administer oaths. 

It is highly convenient, that any Justice of the Peace, of 
any district, should have power totake affidavits of these kinds. 

Upon the whole, we think that the ‘complaint’, contempla- 
ted by the fifteenth section of the ninth division of the Penal 
Code, may be sworn to, as well before one Justice of the Peace 
of this State, as before another. 

And, therefore, that the decision of the Court below should 
be reversed. 


VOL. XV. 39 
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No. 40.—Lawrence W. Eaxnest, plaintiff in error, vs. THom- 
as T.. NAPIER AND Wire, defendants in error. 


[1.] Before a notice, under the 57th Common Law Rule, can be made avait- 
able, the party giving it, or his. agent, should previously make oath, (or 
his attorney state in his place,} that the deponent, or attorney, has reason 
to believe that the paper required to be produced, is material to the issue ; 
and that the same is in the possession, power, or control_of the person no- 
tified. 


[2.] Mortgage fi. fas., after they have been executed and returned to the of- 
fice from which they issued, are not, in legal contemplation, in the posses- 
_sion, power, or control of the plaintiff. 


[3.] When, in the progress of the trial, the cause, if ordered on, will suffer 
injustice from the honest mistake of the party or his counsel, against whom 
no laches is imputable, relief willbe afforded, by granting a continuance. 


Motion, in Walker Superior Court. Decided by Judge 
Jno. H. Lumpxiy, November Term, 1853. 


In this cause, after the evidence on the side of plaintiff was. 
closed, and defendant had introduced two witnesses, counsel for 
plaintiff was called upon to respond to a notice, to produce an 
execution named therein—to which he responded : 

1st. That it was not such a paper as he could be called upon 
to produce, being an office paper. 

2d. That he would have had his client ready and present, 
to respond to the notice, but for an understanding between him- 
self, and counsel for defendant, that this notice would be waived, 
upon the production of an exemplification” of the-fi. fa.— 
which exemplification he had in Court. This understanding 
was not denied. 

Counsel for plaintiff moved the Court, for the last-reason, for 
a continuance. The Court over-ruled the showing, refused 
continuance, and granted a non-suit. 

~~ On motion, the Court refused to set aside this non-suit, and 
this decision is assigned as error. 

There being no appearance for the defendant, the cause pro- 
geeded ex parte. vs 
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D. A. WaLKkeER, for plaintiff in error. 
By the Court.—Lumrkxin, J. delivering the opinion. 


[1.] This was an action of assumpsit, brought by Lawrence 
W. Earnest, against Thomas T. Napier and Celia Napier, ‘for- 
merly Celia Price, on a promissory note for $600, given by 
Mrs. Napier tothe plaintiff, while she was a feme sole. The 
plaintiff, on the trial, having read his note, closed his case: 
The defendant introduced several witnesses, and then moved 
the Court to compel the plaintiff to respond to a notice, served 
on his attorney, Dawson A. Walker, to produce two mortgage 
executions, issued from Murray Inferior Court.’ Counsel for 
plaintiff insisted, that these fi. fas. were office papers; that 
they had been returned to the office to which they properly be- 
longed; and to the best of his knowledge and belief, had been 
of file there ever since. 

The Court over-ruled the showing, as insufficient, and re- 
quired the production of the. papers—whereupon, counsel for 
plaintiff excepted. 

A continuance was then moved for by plaintiff’s counsel, 
on the ground of surprise. He stated, in his place, and it was 
not denied, that, at the previous term of the Court, an under- 
standing had taken place between the defendant’s counsel and 
himself, that the original executions would not be required; 
and that an exemplification would answer. This he had ready 
to be used. That, but for this agreement, he would have used 
due diligence to-get the papers; and that the showing was not 
made for delay, but, that he had acted through an honest mis- 
take in the matter.. The application to continue was refused; 
and thereupon, the plaintiff, by his-counsel, excepted. 

_ Itdoes not appear, that.the originals were material to the 
issue, in this case—no preliminary proof having been made by 
the defendant, or his attorney, as is required by the 57th Com- 
mon Law Rule, to carry into effect the 6th.section of the Ju- 
diciary Act of 1799. And yet, the notice given in this case, - 
af otherwise good, could not be made available, until the affi- 
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davit of the party giving it, was previously made, and filed in 
the office of the Clerk where the suit was pending. 

[2.] But, passing this by, the decision of the Court, upon 
the first point, was wrong—the executions, in this case, being 
office papers, which were neither actually, nor in legal contem- 
plation, in the custody of the plaintiff. They were equally ac- 
cessible to either party to. the action. "The defendant, by an 
order of the proper Court, could have had these papers forth- 
coming, if the ends of justice required it. Why, then, should 
the plaintiff’s case have been dismissed, when he was not’ in 
default? If the defendant really believed that these original 
ji. fas. were necessary for his defence, why did he not take 
steps to procure them—not by serving anotice on his adversa- 
ry, but by applying to the Inferior Court of Murray county, 
whose Clerk had the custody of these documents? Ilad that 
Court failed or refused to grant an order for that purpose— 
which is not to be presumed—that tribunal would have been 
constrained, by a mandamus, to have discharged their duty. 

[3.] But, admitting that we are not well-founded in this po- 
sition, can there be a doubt, but that the case should have been 
continued, under the circumstances ? 

Mr. Graham, in his Essay on New Trials, states the rule 
to be, that “when, in the progress of the trial, the cause suf- 
fers injustice, from the honest mistake of the party, or his 
counsel, relief will be extended, by granting a new trial’’.— 
Much more will a continuance be allowed in the first instance. 
True, parties to be protected, must exercise ordinary care and 
prudence. In this case, no laches is imputable to Mr. Earnest, 
or his counsel. 

The case of Cornogg vs. Cornogg and others, (1 Yeates, 18,) is 
much stronger than the one under consideration. This cause came 
before the Court, under a rule on the plaintiff, to bring on his 
suit to trial, at that time, or that a non-suit should be entered. 
A motion was made to put off the action, on the plaintiff’s af- 
fidavit, that in a conversation which took place between him 
and his brother, the acting executor, about four weeks before, 
he was induced to believe that an amicable settlement would be 
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affected, by the intervention of mutual friends; and that. his 
brother proposed to call on him for that purpose, that they 
might go together to Philadelphia; and that, in consequence 
of this expectation, he had made no preparations for trial.— 
The defendants called two witnesses, who were present during 
the whole of the conversation referred to, who gave a different 
account of that conversation, and declared that they did not 
hear the particular declarations sworn to by the plaintiff. 

The Court, on consideration, postponed the cause—the plain- 
tiff having sworn positively to his account of the transaction; 
though he .might have misconceived the expressions of his. 
brother, his ideas of the whole, had prevented him from,com- 
ing prepared for trial. 

The defendant then moved for a rule, that the plaintiff should 
pay the costs of the term; but this was denied by the Court, 
who directed that the same should,. under the peculiar cireum-: 
stances of the case, continue on the remanet. 

In the case before us, the statement of Mr. Walker is uncon- 
tradicted ; and, in our judgment, should have entitled his cli- 
ent to a continuance. 

Judgment. reversed. 





No. 41.—Tae Justices oF tHE Inrertor Court oF CLARK 
County, plaintiffs in error, vs. GREEN B. HayGoop, admin- 
istrator, &c. defendant in error. 


{1.] By our Judiciary. system, either party to a suit at Common Law, is enti- 
tled, on the appeal, to be heard upon the whole merits of ‘his ease, although 
there has.been a demurrer to the petition, on the ground that the plaintiff 
is not entitled to recover upon the cause of action there alleged, judgment 
thereon, at the'first trial, and such judgment entered on the minutes. 


{2.] The Justices of the Inferior Court, in our State, cannot be sued as a quasi 
corporation, unless provision be made by Statute, authorizing the same. 
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Case in Clark Superior Court. Tried before Judge Jack- 
son, at February Term, 1854. 


This was an action brought by the administrator of James 
Hendon, former Sheriff of Clark county, against the Justices 
of the Inferior Court of said county, alleging that one John 
Totty had been arrested by the Sheriff, on a ea sa, and impris- 
oned in the common jail of the county, from which he escaped, 
by reason of its insufficiency ; that the Sheriff had been sued 
in an action of “debt” by the creditor, and made liable there- 
for. This suit was to recover the damages thus sustained by 


the Sheriff. 


_ At the first term, defendants demurred to the declaration, 
which was over-ruled by the Court, and judgment entered 
thereon. 


At the trial, defendants challenged one Nathan Cook, as an 
incompetent Juror, on the ground that his wife was the sister of 
the wife of one of the didtcibytecs of James Hendon, deceased. 
The Juror’s wife was dead, leaving issue. The Court over- 
ruled the challenge, and this is the first error assigned. 


Plaintiff’s counsel moved to strike certain Jurors from the 
list, for cause, on the ground that they were tax-payers of this 
county, and liable to pay the verdict, waiving his exception to 
the balance. The Court sustained the aia and this de- 
cision is assigned as error. 

The plaintiff’s counsel then moved to insert the names of 
two newly elected Justices, as parties defendant, which being 
granted, is also assigned as error. 

Plaintiff’s counsel then moved to strike out a plea filed by 
the defendants, that the debtor, John Totty, was solvent at 
the time of his escape. The Court sustained the motion, and 
this decision is assigned as error. 

Plaintiff’s counsel offered in evidence, sundry presentments 
ofthe Grand Jury of Clark county, in which they presented 
the jail as insufficient, so far as the debtor’s room was con- 
cerned ; the first of which was at the term immediately succeed- 
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ing the escape of Totty. The admission of this evidence is as- 
signed as error. 

Plaintiff*s counsel offered in ev re an order of the Infe- 
rior Court of Clark county, requiring the Sheriff to furnish the 
debtor’s room with a chair and table, passed subsequent to the 
escape of Totty, to rebut the plea of defendants, that the es- 
cape was effected by the negligence of the Sheriff, in allowing 
the prisoner a chair and table. The admission of this evidence 
is assigned as error. 

The defendant’s counsel requested the Court to charge— 

1st. That the Inferior Court, as the representatives of the 
county, were not liable to this action; nor did the facts charged 
and proved, authorize a recovery against the defendants in this 
case. 

2d. That the Sheriff was not liabie to the creditor, where 
the escape happened from the insufficiency of the jail, when 
the county were bound to furnish the jail. 

3d. That any jail is sufficient, from which a prisoner cannot 
escape without assistance from without. 

The Court declined to charge on the first two grounds, be- 
cause these questions were settled by the judgment, on the de- 
murrer, which was unreversed. 

To this refusal to charge, defendants excepted. 

The Court charged the Jury, on the 3d ground, that in the 
opinion of the Court, the doctrine of the old’ English law was 
still the law of Georgia, viz: that the jail, to be sufficient, must 
be such as will withstand all attacks, save the act of God and 
the King’s enemies; but in this case, it was unnecessary to 
hold to this extent; for if the jail was such that persons from 
without, might, through the windows, contrive into it an augur 
or club, axe or handsaw, such as had been testified about, the 
jail was an insufficient one in law. 

To this charge, defendants excepted. 

The Court charged, as to the damages, that the amount re- 
covered from the Sheriff, was prima facie evidence of the dam- 
ages sustained, but not conclusive; that the county might go. 
behind the judgment, and show anything in mitigation of dam-. 
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ages, that Hendon could have showed, but having failed te do 
so, the Court ¢harged, that.if the Jury found for the plaintiff, 
the measurement of damages, in this case, was the amount re- 
covered against the Sheriff, on account of Totty’s escape. 

This charge is also assigned as error. 


W. H. Hutt, for plaintiffs in error. 
T. R. R. Coss, for defendant in error. 
By the Court.—Stannus, J. delivering the opinion. 


Several very interesting and important questions are pre- 
sented by this record; and they have been discussed with an 
ability which would render us great assistance, in the endeavor 
properly to decide them. But the view which we take, of the 
right of the defendant in error, to maintain the action in the 
Court below, against the plaintiffs in error—a question on which 
all the others depend—makes it unnecessary for us to consider 
most of these, as that view must dispose of the case before us. 


It is not for us to assume, that these points wilk again be 
brought before the Court below for adjudication; and it is 
therefore, perhaps, better that we should give no opinion on 
any except that to which we have referred, and another, which, 
as a question of pleading and practice, may be said to be pre- 
liminary to it. 

[1.] That other question grows out of a decision upon ex- 
ceptions on demurrer to the declaration, at the first trial, it be- 
ing held, upon the final trial, that this judgment on the demur- 
rer precluded the plaintiff in error from being again heard on 
the point then decided, such judgment having been formally 
entered up and placed upon the minutes. 

By the provisions of our Judiciary system, an appeal at Com- 
mon Law wholly vacates the judgment on the first trial, for alk 
the purposes of a re-hearing. It operates precisely, in this re- 
spect, as if a new trial were granted. It is, in fact, a new tre- 
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al, and is sodenominated inthe Judiciary Act of 1797. (Crazof. 
$ Marb. Dig.280.) | 

In other: States, where there is similar legislation, allowing 
appeals, such an appeal isregarded as a new trial. For exam- 
ple, the Supreme Court of Massachusetts say, that “the effect 
of an appeal, properly taken, is to vacate the judgment ap- 
pealed from”. Campbell vs. Howard, (5 Mass. 376.) Mur- 
dock, Appellant, (7 Pick. 327.) In the case of Boynton vs. 

Dyer, (18° Pick. 4,) the Court, speaking of an appeal, says: 
“that the whole case isto be tried over again, as if it never 
had been tried”. ; : 

Such has been the uniform construction put upon our Judic- 
iary Acts, in the Courts of our State, we believe, from the time 
when the venerable Judge Walton first used the expressive lan- 
guage, that upon appeal, the case was to be tried “in its to- 
tality”. 

In this case, after the decision upon the demurrer, the de- 
fendants, (now plaintiffs in error,) confessed judgment to the 
plaintiff, were allowed an appeal; and:in our opinion, were en- 
titled to be heard in the Court below, upon all the merits of the 
defence. 

[2.] Upon looking to that defence, we find a insttine lying 
at the foundation of this whole proceeding, viz: whether or not 
these plaintiffs in error, as a quast corporation, are liable to be 
sued in this ‘action ? 

It is very certain, that the Justices of the Inferior Court, in 
each county of our State, have been; by law, endowed with 
certain ‘attributes * or powers, which, for some purposes, consti- 
tute them, as it were, a-corporation.” And thus makes them, 
as this Court Has decided in the case cited at bar, what is tech- 
nically termed: a geast corporation. As such quasi corpora- 
tion, we have held that they may bring suit in and concerning 
all matters, touching which they are endowed with these pow- 
ers. But as such quasi corporation, can they be sued? That 
is now the question. 

It is insisted, that these capacities to sue and be sued, are 
vou. xv. 40 
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necessarily correlative ; that the one implies the other. ‘This 
is not entirely accurate; for we know that the State may sue, 
and yet, cannot be sued, without its consent, by Statute mani- 
fested. By our laws, teo, non-residents of the State may bring 
suit, personally, in any Court within the State; yet, they can- 
not be sued,.except where the sovereign will has said, that they 
may be sued by a proceeding in rem. 

So the sovereign will of the State, in the creation of this In- 
ferior Court, and in the exercise of legislation from time to 
time, may have conferred upon it such capacities, clothed it 
with such trusts, and required of it such duties, as, in the very 

‘ nature of the case, enable and qualify it to contract and to 
bring suit against persons violating contracts with it, or com- 
mitting injuries upon property intrusted to its care; and yet, 
in the nature of things, this Court may not be (as the State is 
not) subject to suit—the expression of that sovereign. will 
having stopped short of.a provision to this effect. 

We have put two cases: one in which a guas? corporation 
may sue and cannot be sued; the other, in which a natural 
person may sue and cannot be sued. What is the reason that 
this is true in these cases? 

The common answer is, that the State cannot be sued, be- 
cause it is sovereign; that is to say, all suits in its territories, 
are brought by authority of its own sovereign power; and the 
sovereignty cannot, as it were, sue itself. We. know, however, 
that it may be sued, with its consent, in its own’Courts.. In an 
elementary point of view, it is evident, that im caseof suit with- 
out its consent, there would be, not only no power to enforce 
process and judgment, but there would be no person ‘against 
whom to enforce it, and nothing out of which to secure pay- 
ment; there would be, in: short, no veus, personally or’ con- 
structively, a party to such Judicial proceedings, and against 
whom, or whose property the judgment might be enforced. 

So, in the case of a non-resident, where property is not at- 
tached; there is no person against whom to enforce the judg- 
ment, and nothing out of which payment may be made. 

If, as a guast corporation, the Inferior Court be in a-cate- 
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gory similar in principle, the conclusion is authorized, that they 
cannot be sued, except by Statutory authority; that is, until 
some provision be made, by virtue of which, effect may be em 
to a judgment against them. 

The proceeding in this case, is against the defendants, as a 
quasi corporation, and not as individuals. And, to use the 
language of the Supreme Court of New York, applied to over- 
seers of the poor, a similar gaast corporation, “they cannot, 
for official liabilities, be rendered individually responsible for 
the epee, in their persons and property”. (lower vs. 
Allen, 5 Cow. 670.) This was acknowledged, indeed, by the 
counsel for the defendant in error; and he admitted, that the 
judgment must go against them, as a corporate or guast corpo- 
rate body, or not at all. 

The plaintiffs in error are sued, then, as representing the 
county—precisely, as though they were five thousand, instead 
of five in number—in fact, precisely as though they were the 
county. 

It is avowed, that judgment is asked for against them, in 
order, as it said, that “a liability may be fixed’; and pay- 
ment may be sought, from the taxation of the county. But, 
if judgment be obtained against them, as the execution. must 
always follow the judgment, the execution must issue against 
them. An execution against them, cannot certainly be en- 
forced against the county, generally; and an inherent diffieul- 
ty, therefore; lies in the way of such a suit. 

A private corporation may be sued, because it/has not only 
a corporate responsibility, but a corporate fund or property, 
against which the judgment may be enforced. A. very dif- 
ferent rule prevails, with regard to the inhabitants of any dis- 
tricts—as counties or towns, incorporated by Statute, whieh 
come under the head of quasi corporations; for against them, 
no private action will lie, uhless given by Statute”. (Ang. 
A. on Corp. 499.) 

There can be no doubt that, at Common Law, such an ae- 
tion could not be maintained against such a body. 

An action could not have been maintained against the Hun- 
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dred, on account of robberies, &c., committed therein, but for 
the Statute of Winton, (13 Hdw. 1,) which “converted the 
Hundred into a corporation for this purpose’. (2 Wels. 92, 
93.) . So, in the case of Russell et al. vs. The Men of Devon, 
(2D. g E. 661,) it was decided, that such an action could not 
be sustained, at Common Law, against a county, on account of 
injuries resulting from a bridge being out of repair—Lord 
Kenyon saying, that “there is no precedent of such an ac- 
tion having been before attempted”; and Mr. Jus. Ashurst re- 
marking, that “no such action has ever been brought, though 
the occasion must have frequently happened’. 

We have not been content, however, with simply ascertain- 
ing, that Courts have said this action could not be sustained 
at-Common Law. We have endeavored to discover. the radi- 
cal reasons for the rule. These reasons, we find,. have their 
root in the very foundations of administrative justice. 

Lex non frustra facit, is a first principle. or maxim of our 
jurisprudence. . The law will not, itself, attempt to do an act 
which would be fruitless. This.is said.to be “a maxim of our 
legal authors, as well as a dictate of common sense”. (Broom’s 
Leg. Maz. 185, Kent, Ch, Jus. 3 John, R..598.) 

A proceeding, such as that which has been instituted against 
these plaintiffs in error, is precisely of this character. .They. 
are not liable, personally, nor by their property, as individuals, 
as we have seen—they have no corporate property, with which 
they may be constrained to satisfy the judgment, or out of 
which payment. may. be enforced ;, and the Court, if it grant- 
ed the judgment, would be powerless to enforce. it in any way, 
Ifa judgment, were obtained against the plaintiffs in. error, 
they would have no. power of themselves, even to tax the coun- 
ty,for its.payment. By law, they.can lay a tax, only upon re- 
commendation of the Grand Jury ;.and then, not more than 
50 per cent upon the county tax. - 

In trying such a case, therefore, against these plaintiffs in 
error, the Court, even if it had a reus before. it, in. judicial con- 
templation, would not, itself, be acting in the true character of 
the judex. He who sits as Judge, in. a Court. of Justice, 
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should have the power to enforce his judgments ; and when a 
proceeding is brought before him, in which he has not this pow- 
er, it falls without the scope and limit of his, jurisdiction, in 
that form of proceeding, at least. Hence, the propriety of 
the maxim I have quoted. Hence, too, that other maxim, lex 
neminem cogit ad vana seu inutilia. (5 Rep. 21, Co. Lit. 
197, c.) On this subject, Ch. Jus. Kent, giving a sort of free 
translation to this maxim, says, that “the law will not at- 
tempt to do an act which would be vain, or to enforce one which 
would be frivolous’; and further, “that a Court will not um- 
dertake to exercise power, but when they exercise it to some 
purpose”. Trustecs of Huntington vs. Nicholl, (8 John. R. 
598.) To the same effect, Rex vs. Bish. of London, 18 (Cast. 
420, note a.) Kingvs. Jus. Pembrokeshire, (2 B. & Ad. 31.) 

It was upon this principle, that the Court decided, in the 
case of Russell vs. The Men of Devon, above cited, that “if 
the county is to be considered as a corporation, there is no cor- 
porate fund out of which satisfaction is tobe made”; and, there- 
fore, they thought “the experiment ought not to be encour- 
aged”. 

The case of the King vs. St. Catharine’s Dock Comp’y, (4 
Barn. ¢ Ad. 360,) presents an illustration of this doctrine. 
There, two actions had been commenced—one’ at the suit of 
Glyn, Treasurer of the above Company, vs. Corpe, and the 
other at the instance of Corpe against Glyn, as Treasurer. 
The charter of the company provided that the body or individual 
property of the treasurer, should not beliable to be taken in exe- 
cution, on any suit against him, as treasurer, though it author- 
ized suit against him, in that character. The above suits were 
referred to arbitrators, who decided in favor of Corpe, and 
against the treasurer. A mandamus was then sued out by 
Corpe, against the company, calling on them to pay the amount 
so found to be due by the treasurer. Objection was made: to 
the mandamus, on the ground that there was no want: of a 
specific remedy ; “for an action might have been brought on the 
award—and though it would have been formally against Glyn, as 
treasurer, yet, it really would have been against the company, 
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and execution might have issued against their effects”. The 
Court held, that mandamus was the proper remedy because, 
as it remarked, “it does not appear that Corpe has any power 
of taking, in execution, the goods of the company. An action, 
on this award, must be against the treasurer, and the judgment 
would be against him; and as the exccution would follow the 
form of the judgment, it would be against Glyn, as treasurer ; 
but the Act of Parliament, incorporating the Company, pro- 
vides that the body and goods of the treasurer shall.not, by 
reason of his being defendant, be liable’, &c.; and therefore, 
‘‘ there is no other mode by which payment of the debt can be 
enforced, but a mandamus’. Thus, in effect, that Court, 
(Lord Denman presiding,) decided that a suit upon the award 
would not be sustained, because it would be fruitless—the Court 
having no power to enforce its judgment, in that proceeding. 

In the case of McKinnon vs. Pennon, (18 Eng. L. § Hg. 
R. 509,) decided in the Court of Exchequer, in England, as 
late as January, 1853, the doctrine laid- down in Russell - vs. 
The Men of Devon, was affirmed. 

Several American Courts have taken the same view of this 
subject, which we have endeavored to enforce. Riddle vs. 
The Proprietors of Lock, fc. (7 Mass. 169.) Mower vs. Lei- 
cester, (9 Mass. 247.) Merchant's Bank vs. Cook, (4 Pick. 
414.) Ward vs. County of Hartford, (12 Conn. 404.) 

_And finally, we add, that Courts, generally, if not invaria- 
bly, in our own State, have entertained the opinion that. suit 
could not be brought against the Inferior Court, without Stat- 
utory provision to this effect ; (some counties having, as to their 
Courts, obtained such Statutory sanction,) and the Convention of 
Jndges have decided, that “the Inferior Court is not a corpo- 
ration, and cannot be suedas such”. Zhe State ex. rel. John 
Forsyth vs. Justices of Inf. Court Richmond County, (Dud. 
R. 39.) 

Judgment reversed. 
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No. 42.—WiiuraM L. Mircuz 1, ex’r, &c., plaintiff in error; 
vs. ALBERT G. PrtNER and others, defendants in error. 


[1.] In Equity, trustees may be appointed, upon petition, in cases “ where 


all parties are‘represented and consenting, and where there is no question 
of fact in dispute”. 


In Equity, in Clark Superior Court. Decision on demurrer, 
by Judge Jackson, February Term, 1854. 


The only question made by the demurrer in this cause, was 
the legality of appointments of trustees, by the Court of 
Chancery, upon petition of the cestuc que trust, and the trus- 
tees, appointed by the will, creating the trust fund, refusing to 
act. The Court below held the appointments to be valid, and 
this decision is assigned as error. 


W. H. Hot, for plaintiff in error. 
T. R. R. Cos, for defendant in error. 
By the Court.—Brnxnine, J. delivering the opinion. 


[1.] Is a petition a form of procedure, upon which a ee 
rior Court can appoint a trustee? 

The fifty-third section of the Judiciary Act of 1799, among 
other things, declares, “that the Superior Courts, in the sev- 
eral counties, shall exercise the powers of a Court of Equity, 
in all cases where a Common Law remedy is not adequate; and 
the proceedings in all ‘such cases, shall be by bill, and such 
other proceedings as are usual in such cases, until the setting 
down of the cause for trial’’. 

The meaning of what is thus declared, may be either, that 
in all cases in Equity, the form of procedure shall be a_ bill, 
or the meaning may be, that in all of those cases, in which the 
usual form of procedure was a bill, the form shall still be a 
bill; and in all of those cases in which the usual form was not 
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@ bill, but was some other, as a petition or information, the 
form shall still be such other. 

The former of these two supposed meanings, seems to me to 
be the more obvious and the more natural one—but the latter 
which has most prevailed, and the one which has been most act- 
ed on. 

The twelfth Equity rule of the Superior Courts says: “bills 
may be received by petition to the Judge at Chambers; or at a 
term time’. This rule may be, for aught I-know, as old as 
the Judiciary Act. The fact that it exists, is evidence that the 
successive Judges of the Superior Courts, since the existence of 
the rnle, have considered the Act as not intending to confine 
procedure in Equity, in all cases, to the form of\a bill. For if 
these Judges had not so considered the Act, they would, it is 
to be presumed, under their authority to make rules, have 
changed the rule so as to make it conform to what they did 
consider the Act as requiring. 

So, as long ago as 1821, we find the form of a petition re- 
sorted to in Equity, apparently, as a matter of course, for the 
purpose of getting trustees appointed. This was done in the 
case of the petition of Gale et wx. before Judge CuaRtTon, the 
elder. (R. M. Chariton’s R. 109.) Judge CHaruTon was 
contemporary with the Act of 1799. 

This practice, in relation to trustees, has, within the personal 
knowledge of each member of this Court, prevailed very gene- 
rally and ‘for a long time, in parts, if not in the whole of Geor- 
gia. They are aware that a contrary practice has been in 
vogue, in some circuits, under some Judges. 

And, finally; this practice has received a Legislative recog- 
nition. This it has received by the Act of the 20th February, 
1854; entitled ‘‘an Act to authorize the Judges of the Supe- 
rior Courts, as Chancellors, to make certain’ orders and de- 
crees’, which declares “ that the Judges of the Superior Courts 
of the several Judicial districts of this State shall be, and they 
are hereby respectively authorized,.at Chambers, upon petition 
or bill and answer, where all parties in interest are represented 
and consenting, and where there is no question of fact in dis- 
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pute, to make and pass all orders and decrees, in relation to 
the appointment or removal of trustees, and the sale or division 
of trust and other funds; and such orders and decrees shall be 
as valid as if passed and made during the regular session of 
the Superior Court of the county, on the verdict of a Jury”. 

These things considered, this Court cannot, at this late day, 
say that the provision aforesaid, of the Judiciary Act, is no 
longer to receive the construction which authorizes the appoint- 
ment of trustees, upon petition. 

[1.] On the contrary, this Court says that the provision 
may be so construed as to permit trustees to be appointed, 
upon petition, in cases “‘where all parties in interest are rep- 
resented and consenting, and where there is no question of fact 
in dispute”’. 

It does not appear but that the case now before this Court, 
was a case of this sort. The judgment of the Court below can- 
not, therefore, be said to be erroneous; and so it ought to be 
affirmed. 





No. 43.—Jamus HAreroves and another, administrators, &c. 
vs. CHARLES C. COOKE. 

( [1.] To charge a party upon a special promise, to answer for the debt of 
another, there must be a written agreement, or memorandum thereof, - 
which will not be valid unless it shows a consideration. bt 

[2.] The consideration need not be expressed nor formally stated, but it must, 
at least, appear clear and without ambiguity ; a mere conjecture, however 
plausible, is not sufficient to satisfy the Statute. ’ 

[3.] If the instrument expressly guaranties past and future advances, in 
consideration of advances to be made, it is good as to the whole. 

[4.] Soalso, if forbearance to sue on an existing debt, can be certainly inferred 
from the instrument, it is a sufficient consideration. 

voL. xv. 41 
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[5.] The case of Wain and Warliers, cited and questioned, 

[6.] The debtor has the right to prescribe the application of payments. If 
he omit to do so, the creditor may make the application as he pleases.— 
The presumption is, in the absence of all proof as to the intention, that 
the oldest debt, or the first items in the running account, are to be first 
extinguished. 

{7.] If neither debtor nor creditor apply the payment, the duty of doing so 
devolves uponthe Court, who will make such application as is reasona- 
ble and equitable. 


{8.] If ene debt be the sole obligation of the debtor, and the other be with 
surety, guarantor or joint debtor, whether the sole debt be earlier or later, 
in point of time, the creditor, unless otherwise instructed, may apply a 
general payment to the debt which is nok protected. 


[9.] The word obligation, in its strict technical signification, imports a sealed 

instrument, at Common Law; butin its broader and more extended sense, 
\ it means an instrument.in writing, by which a party is,bound inlaw. 

{10.] The Legislature of 1792, in regulating the order in which debts of a 
decedent are to be paid, were neither guilty of tautology, nor vain repeti- 
tion, in using the phrase, “bonds and other obligations”. 

[11.] By the Judiciary Act of 1789, all contracts in writing, with or without 
seal, which are liquidated, constitute a specialty for such debt. And by the 
Acts of 1792 and 1799, all such writings are placed on an equality with 

. 
bonds. 
7 ° . . \ . } . 
° [12.] A debt or demand is iguidated, when agreed on by the parties, or fixed 
as to the amount, by the operation of law. 

[13.] A written guarantee to pay the future indebtedness of another, on 
open account, is not liquidated. 

[14.] A bond debt, although for unliquidated damages, belongs to the pre- 
ferred class, and must be paid before open accounts, because its status is 
fixed by the act itself. 

[15.] As it respects all other demands below judgments, &c. the inquiry 
should be, not whetaer they are im writing, but whether they are or are 
not liquidated. 


[16.] Another law compilation recommended, 


Assumpsit, in Jackson Superior Court. Decision by Judge 
Jackson, February Term, 1854. 


On the 25th December, 1847, H. 8. Butler gave the fol- 
lowing guaranty : 
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Mr. Charles Cooke, 

Sir—After my compliments to you, you will please to 
let Nash Butler have a small stock of such clothing as he 
wants, and I will see it paid. 


(Signed) H. 8S. BUTLER. 


On the 4th January, 1850, he executed the following : 

I, Henry S. Buttler, hereby engage to become security, and 
do hereby become security and guarantee, for the full and just 
payment of all dues, debts, demands and contracts, made be- 
tween E. N. Butler and Charles C. Cooke; that the said E. 
N. Butler will faithfully pay, or cause to be paid, to said C. 
C. Cooke, the debt now due from said Butler to said Cooke; 
and also, all further liabilities for goods purchased of said ©. 
C, Cooke by the said E. N. Buttler, whether in person, or by 
order of said Buttler; and this: guaranty is to’ be considered 
in full foree and virtue against me, for the term of one year 
from this date. And also, it is understood the amount Mr. 
H. §. Butler hereby guaranties for his brother, E. N. But- 
ler, is asa balance of account, not to exceed $2500 at the 
termiyation of the year. 

(Signed) H.S. BUTLER. 


E. N. Butler became insolvent, and H. 8. Butler died, and 
suit was brought by Cooke, upon these guaranties. On the 
trial, he showed and proved an account current between him- 
self and E.N. Butler, commencing the 8th January, 1848, 
with an item of $737, and ending in August, 1850, on which 
a balance was due of $2078,°°,. The larger portion of the 
account was created between 8th J anuary, 1848, andthe 4th 
January, 1850. There were various items of cash paid on the 
credit side of the account current. : 

Upon the trial in the Court below, the. presiding Judge de- 4 
cided— : 4 

1st. That the guaranty of 4th January, 1850, was good as 4 
to prospective credit, but void under the Statute of Frauds, as 
to debts duc at the time of its execntion ; and that theliability 
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of the guarantor, upon the first guaranty of 25th December, 
1847, for a portion of the existing liability, was not a sufficient 
consideration'appearing upon the face of the second guaranty, 
to sustain the same as to past liability. 
To this decision Cooke excepted. 
2d. That in the application of the payments made, (no ap- 
propriation having been made by either party,) the Court would 
-apply the payments, first, to the oldest items in the account. 
To this decision, both parties excepted ; counsel - for Cooke 
‘insisting that they should be applied to those items for which 
“he had no security, (the debtor having no interest therein) ; 
counsel for Hargroves, administrator, insisting that they should 
be applied to those items on which Butler was surety. 
3d. The Court decided, that the lability of Butler, upon 
the guaranty ranked in the distribution of his estate, among 
g “bonds and other obligations”. 
= To this decision, counsel for Hargroves excepted, insisting 
that the same ranked only as an “open account’. 
Upon these several exceptions, error has been assigned. 






























W. H. Hutt, for Hargroves and another, administrators. 
T. R. R. Coss, for Cooke. 


By the Court.—Lumpxtn, J. delivering the opinion. 
ya 
{1.] It is now, undoubtedly, law in England, that under 
ce. 2 C.3, 8.4, to charge a party upona special promise to 
‘answer for the debt of another, there must be a written agree- 
ment or memorandum thereof, which will not be valid unless 
‘it shows a consideration. It is true, that the consideration 
need not be expressly and formally stated, but it must, at least, 
appear clear and ‘without ambiguity. James vs. Williams, 
(5 B. § Ad. 1109.) (27 #. C. L. R. 280.) Cole vs. Dyer, 
(1 Cr. § J. 461.) (S.C. 1 Tyrwhitt’s R. 304.) 
[2.] In the first of these cases, Patterson, J. said—*‘ The 
“consideration need not be stated in express words, on the face 
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of the instrument; it may be collected or implied, from the in- 
strument itself; but then, it must be collected, not asa matter 
of conjecture, but with certainty”. 

And in Hawks against Armstrong, (1 New Cases, 761, 
27 EB. C. L. R. 565,) the Lord Chief Justice of the Common 
Pleas, said—“ It is not, however, necessary, that such consid- 
eration should appear in express terms ; it would undoubtedly 
be sufficient, in any case, if the memorandum is so framed that 
any person of ‘ordinary capacity must infer, from the perusal 
of it, that such, and no other, was the consideration upon 
which the undertaking was given. Not thata mere conjecture, 
however plausible, that the consideration stated in the declara- 
tion, was that intended by the memorandum, would be sufficient 
to satisfy the Statute ; but there must be a well-grounded in- 
ference to be necessarily collected from the terms of the memo- 


randum, that the consideration stated in the declaration a 


intended by the parties, to be the ground of the promise”. 


Now, the argument here is, that the guarantee, in its terms, 
covers future advances; and that inasmuch as the Courts will 
not be strict in the construction of such instruments, (per 
Tindal, C. J. in Newberry vs. Armstrong, (4 Bingham, 201, 
19 #. C. L. R.55,) but they are “to be taken as strongly 
against the party giving the guarantee, as the sense of them 
will admit”. Mason vs. Pritchard (12 East. 227), that it 
may be inferred that Sampson Butler intended to stipulate, 
not only for future advances to be made to his brother, but for 
forbearance to press him on past indebtedness. 

{8.] Besides, it is insisted that the advance .of future sums 

‘is a good consideration to support a promise to guarantee not 
inerely future, but past advances; that the contract cannot 
be divided, so as to leave one part of the guarantee without 
consideration ; that the whole constitutes one agreement, and 
_ the consideration goes to all. + 

As to the latter proposition, there could be no answer tovit, 
if the instrument had expressly ‘guaranteed past and future 

advances, in consideration of advances to:de-made. Butyon 
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the contrary, not only is no such agreement expressed, but 
‘none such can be collected from the instrument. 

The other is much the most reasonable conjecture. The 
probable inducement operating‘on the mind of Sampson But- 
ler, to give this guarantee, being the support of Nash Buttler, 
generally, in his business, which might require both indulgence 
for the existing debt, as well as future accommodation. For, 
it would have been of little advantage to have provided for fu- 
ture advances, if Nash Buttler had been sued immediately for 
the old balance. Destruction of his commercial credit would 
have been the inevitable consequence. 

~  [4.] If there were, therefore, in the instrument, any thing 
which would indicate that forbearance on the existing debt, 
entered into the consideration, we would gladly seize on it to 
uphold the agreement in toto. But the language of the in- 
strument is too unambiguous to allow this. Hesimply promises 
“to pay the debt now due, and all -further liabilities for goods 
purchased, not to exceed $2500.at the termination of the 
year”. 

We are left entirely to guess, as to the consideration which 
induced this promise ; we cannot sufficiently see what it is. It 
is not pretended that there is any engagement here to forbear 
‘suing on the pastadvances. And we are not at liberty to form 
conjectures ; this istoo hazardous. The Statute of Frauds is 

\ ‘not thus satisfied. | : 
[5.] In Warn vs. Warlters, (5 East. R. 10,) the leading 
‘ease upon this branch of the argument, itmight have been 
fairly conjectured that the guarantee was given in considera- 
tion of forbearance to enforce against the principal, the bill 
‘which the plaintiffs held. But the Court pronounced the 
agreement invalid, for want of showing a consideration. © 

T am aware that the doctrine of Wain and Warlters, was 
considered and adopted by this Court, in Henderson vs. John- 
son, (6 Ga. R. 390.) My examination of the case before me, 
has excited doubt as to the correctness of our conclusion.— 
From the repeated adjudications to be met with, in which the 

construction there put upon the Statute has been . recognized, 
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it seems to have been taken for granted, that it had become 
the settled rule of the English Courts, at the time of our 
adopting Statute. But in ex parte Gardom, (15 Ves. 286) 
Lord Eldon said—“ until that case, (Wain vs. Warlters) was 
decided sometime ago, I had always taken the law to be clear, 
that if a man agreed in writing, to pay the debt of another, it 
was not necessary that the consideration should appear on the 
face of the writing’. 

Now, Wain and Warlters was decided by Lord Ellenborough, 
in 1804. Isittrue, that before that time the term agreement had 
been construed according to its popular signification, and that a 
contrary interpretation was put upon it in that case, for the first 
time? If so, then,so far from being bound by the rule there laid 
down, it is both our privilege and duty, to adhere to the law as it 
stood before that time. And this is a.point I desire for my- 
self, to have discussed, upon authority. It is important to ex- 
plore, thoroughly, the precedents from the date of the Statute 
to the commencement of our Revolution. It never has been 
done in this Court. And as the investigation would lead to no 
practical result, in the case under consideration, I forbear to 
undertake the labor myself. 

The doctrine of Wain and Warlters, has always been es- 
teemed of doubtful policy and propriety. And I have no hesi- 
tation in saying, that it nullifies nine out of ten of all the bona 
fide securities given and received in good faith, without con- - 
ferring any corresponding benefit. 

Lord Ellenborough pronounced the Statute of Frauds, ‘ “one — 
of the wisest laws in our Statute Book”. Without taking issue 
with hfm, upon this subject, except so far as to notice that our 
last Legislature seems to have thought otherwise, for they have 
gone far to annihilate it; I would remark, that the reason upon 
which Lord Eilenborough made the decision in Wain and 
Warlters, is founded in an incorrect supposition. He sup- 
posed the Act to have been drawn by Sir Matthew Hale, and 
in view of his known accuracy, he concluded that the strict 
legal import of the word agreement must have been intended ; 
and that itincluded, therefore, both promise and consideration. 
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Whereas, the history of the Statute, as appears from Ash vs. 

Abdy, (3 Swanston’s R. 664,) and other sources, seems to be 
this: It was originally drawn by Lord Hale, and introduced 
into the House of Lords by Lord Nottingham, but in a differ- 
ent form from the first draft ; and it was subsequently “ altered 
and patched up by the Judges and civilians, until it was 
moulded into its presont shape”. Thus it may be inferred, 
pretty satisfactorily, that the word agreement was either | in- 
serted through oversight, or was intended to be used in: its or- 
dinary and popular sense. 

The States were, at first, pretty equally divided upon the 
question. But owing to local legislation, and a change of Ju- 
dicial opinion, which South Carolina, and other States haye 
undergone, it is now pretty generally held, that the considera- 
.tion need not be stated. | 

To the opinion of the Court, as to the appropriation of the 
payments, both parties excepted. Cooke’s counsel contended, 
that the payments should be first applied to the extinguishment 
of the intermediate items of indebtedness, contracted between 
the giving of the first and second guarantees, and which were 
covered by neither. -On the other hand, the attorney of the 
estate of S. Butler, insisted that they should go to those items 
in the account, for which Sampson Buttler was security. i 

It will be remembered, that the dealings between Nash 
Butler and Cooke, commenced in January, 1848, and contin- 
ued down to July, 1850. The first guarantee was given in 
December, 1847, and covers only the first item in the ac- 
count, of $737 76, dated 7th of January, 1848. Further 
purchases were made throughout that and the succeeding years, 
and the second guarantee was given on the 4th of January, 
1850, and the dealings terminated in July of that year. 

The Court held, and perhaps properly, in reference to the 
exact condition of this account, that the payments should be 
applied to the oldest items in the account, first. 

[6.] Mr. Story,in his treaties on the Law of Contracts, 
(pages 752-'3,) thus states the rule, as to the appropriation 
of payments on accounts: “ The party who pays the money, 
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has the.right ‘to apply it as he sees fit; if there be several’ 
debts due from him, he can designate that one to which it shall 
be applied. If the party making the payment do not, at the 
same time, make any specific appropriation thereof, then’ the 
party to whom the payment is made, may apply it as ‘he’ 
pleases. | 

[7.] If neither party makes any specific application of: the’ 
payments to the discharge of any particular debt, the pre- 
sumption is, that the first items of a running account, or that 
the debts which are first in point of time, are to be'thereby 
discharged. In all cases, if the parties, themselves, ‘have 
omitted tomake any specific appropriation of payments, the 
law will appropriate them according to the justice and equity 
of the casey for the benefit of both parties”. 

This text, which is an epitome of the authorities, justifies the 
opinion of the Court, under the’ facts and circumstances of this 
case. 

[8.] That Cooke, the creditor, might have applied the pay- 
ments made by N. Butler, to the itemsin the account which 
was not protected, and continued to hold 8. Butler, the guar- 
antor, bound for the balance, the law is clear—a guarantur ' 
or surety merely, as such, having no equity to compel or 
change an application of payments made by the creditor.— 
See note to Mayor fc. of Alexandria vs. Patten and others, 
(1 Hare § Wallace’s American Leading Cases, 123.) 

But here, the creditor, Mr. Cooke, applied the payments to 
the account, generally, and consequently, could not claim the 
benefits of this principle, however well established. And the 
point presented for the judgment of the Cireuit Court, and for 
the opinion of this Court, is not what the creditor might have 
done, under the law, but what he did do. That he possesses 
large powers in the application of payments, will abundantly 
appear from the note in Hare ¢ Wallace. He may waive 
them, however, and in the present case he has seen fit to do so. ° 

[9.] Lastly, was the Court right in holding that the guaran- , 
teeof S. Butler, ranked with “bonds and other obligations”, 
VoL. xv. 42 
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under the Act of 1792, ‘forthe disiribution. of an insolvent’s 
estate ? . | be 
The attention of the profession has been repeatedly directed 
to the proper construction of this Statute. The omission to 
provide for the payment of notes and. other liquidated demands, 
by name, has been attributed to oversight; and by a strained 
interpretation, as it has been usually supposed, all this class 
of claims have been arranged. under the term, “ other obliga- 
tions” in the Act, and thus placed on a level with bonds. 
f10.} The suggestion may seem almost presumptuous, at this 
late day. . We live, however, to learn, and we think, that a re- 
currence to elementary principles, and to the early. legislation 
upon this: subject, will serve to explain the true intent of the 
Act, and to vindicate its authors, against the charges of using 
language, the legal import of which they did not themselves 
clearly comprehend. ‘Next bonds and other obligations’’— 
say the objectors, this is mere tautology. The word obligation, 
ex wi termini, imports a sealed instrument, that is, means a 
bond. In its most) technieal signification, this is true. In 
Comyn’s Digest, obligation. is defined to be a deed, whereby 
aman binds himself, undexa penalty; to do athing. But, inits 
more popular sense, the term obligation signifies the instrument 
or writing, by which the contract is witnessed. And .the As- 
sembly may well be supposed to have used the word in its 
ordinary sense. And it isin this view of it that our Courts 
have held, that all written contracts are obligations, in contem- 
plation-of the Statute. And they have been ranked. with 
bonds, ‘ia the distribution of the assets of an insolvent’s estate. 
Upon strictly legal principles, then, it is plain that the fram- 
ers of the Act of 1792, employed apt and proper phraseology, 
in regulating the order in which the debts of an estate should 
be paid; and that, in using the words ‘bonds and other, obli- 
gations’, they have been guilty of no vain repetition, , (1, Bur- 
rill’s Law Dictionary, 164. Bouwvier's Dictionary Title * Ob- 
ligation’’.) 3 
[11.}, But by the 57th section of the Judiciary Act of 1789, 
( Watkins’ Digest, 404,) it is deelared,* thatrall) judgments, 
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bonds, bills, promissory notes, or other writings, with or with< 
out seal, where the debt or demand is liquidated, and signed 
with the hand of the debtor, swch writing shall constitute a 
specialty for such debt’. 

Here, then, by express enactment, promissory notes = “ 
other written evidences of debt, “with or without seal’, 
constituted. specialties, for such debt, provided they be liguida- 
ted. 

Then, by the 38th section of the Judiciary Act of 1792, 
passed, not only in the same year, but on the same day with 
the Act directing the order in which the debts of a decedent 
shall be paid, to-wit: the 18th day of December, 1792, ( Wat- 
kins, 488,) ‘all promissory notes and other liquidated de- 
mands”’, are declared to be of equal dignity. The same clause 
is found in the Act of 1799, but that Act being seven years ju- 
nior, in point of time, to the Act of 1792, regulating the dig- 
nity of debts, has been treated &s having little or no applica- 
tion to it. But when it is discovered that this is a re-enact- 
ment, only, of the same provision in theJudiciary Act of 1792, 
which was passed simultaneously with the Distribution Act, it 
must be secn that it has an important bearing upon the proper 
exposition of that Act. 

When the Legislature, in 1792, omitted to mention notes and 
other liquidated demands, and speak only of “‘ bonds and other 
obligations”, they used language which was not only warranted 
by its popular sense, but which was technically accurate and 
correct, according to the Act of 1789. For by that Act, all 
such demands are declared to be specialties, for the purposes of 
such debt. And then, by the Judiciary Act of 1792, as well 
as that of 1799, they are declared to be of equal dignity with 
bonds. That this equality extends to the order of their pay- 
ment, there can be no question; that it stops there, is by no 
means certain. 

So much by way of explanation or verbal criticism. 

Now, then, in view of all this legislation, what is the true in- 
tent and meaning of the Act under consideration? It. is no 
more nor less than this: that all bonds and liquidated demands - 
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are next to judgments, &c. to be first paid; all others are +08 
accounts, and consequently, are last to be paid. 

“[12.] When is a debt said to be liguidated—a distinction so 
prominently preserved throughout the whole of our legislation ? 
Lanswer, whenever the amount due is agreed upon by the par- 
ties, or fixed by operation of law. A debt may be in writing, 
and: not liquidated, or vice versa, it may be liquidated, though 
notin writing. Open accounts are raised by one party only. 
The merchant, the mechanic, and all others with whom we deal, 
may charge what they please. It is an ex parte affair. The 
account is open till agreed to by the other party. It may be 
sealed, by showing that the goods or work is overcharged. A 
shop-keeper may produce a written order for every item in his 
eustomer’s bill. Still, this does not liquidate it. On the other 
hand, there may be no written proof; still, if the debtor has 
acknowledged the justice of the account, it is no longer the act 
of one party, but the agreement of both—it is liquidated. The 
case of Lawson and Nisbet, so often cited, ‘sufficiently illus- 
trates what is meant by liquidation, by operation of law. It is 
the collection of money by an agent, the payment of'a debt by 
a.security, and such like cases, where the liability is for a fixed 
and precise sum, or nothing at all. 

[13.] Is, then, a written guarantee to pay the future indebt- 
edness of another, on open account, liquidated? True, it is in 
writing, and but for our Statutes, would constitute, in common 
parlance, an obligation ; and. consequently, would take rank 
with the preferred class. But under our law, a writing, mere- 
ly, does not suffice. It must be liquidated. From the very 
nature of the case, this guarantee cannot be. The amount of 
indebtedness, as between Nash Butler and Cooke, is not liquida- 
ted. Itis open for future adjustmer.t. How canit be claimed, 
then, that the guarantee of Sampson Butler, to see this open 
account debt, whatever it might be, short of $2500, paid, is 
liquidated ? ) 

‘[14.] A bond debt, whether liquidated or not, must be paid, 
because the Statute says so. It may be for unliquidated dam- 
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ages, as for the breach of a covenant to make titles:‘to tank 
Still, if it be a bond debt, it must be discharged. 

[15.] But as it respects all other demands, the inquiry is, 
not whether they are in writing, but whether they be liquida- 
ted? For I repeat, that although im writing, still, if they be 
not liquidated, they are not in the nature of specialties, and 
must be postponed. And although not in writing, still, if they 
be liquidated, they must be satisfied before open accounts; if 
not, because they are pro hae vice specialties, they are not 
open accounts, which stand “solitary and alone”, at the bot- 
tom of the descending grade. Rightly or otherwise, in my 
humble opinion, most wrongfully, as are all distinctions in 
debts—they occupy “a lower deep” than any other species of 
indebtedness. 

[16.] I would not thoughtlessly aggravate the bibliomania 
or extravagant desire of multiplying books abroad in the land; 
still, if there be any member of the bar who feels burdened to 
dinchavgt the duty which Sir Edward Coke says every man 
owes to his profession, to bring forth something of this sort, 
“according to his power, place and capacity’, I would suggest 
that a small volume, containing all the old Constitutions, Judi- 
ciary Acts and other general Statutes, State and Colonial, 
which were of force in Georgia, prior to 1799, and which are 
not to be found in any of the existing Digests, except Watkins, 
which is nearly out of print—and some of these Statutes, as 
for instance the Judiciary Act of 1796, which was only partially 
repealed by that of 1797, is not even in Watkins; such a 
compilation, I am persuaded, would be an acceptable contribu- 
tion to our libraries. And especially should the author not for- 
get to begin, by inserting an authentic copy of tho Colonial 
Charter. 
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No. 44,.—Jamus R. Frypax, administrator, &c. with the will 
_ annexed, &c. plaintiff in error, vs. JouN WHITMIRE and 
Heyry Wuirmire, defendants in error. 


[1.] Semble, that an appeal lies to the Superior Court, from a decision by the 
Court of Ordinary, refusing an ex parte application, made by an executor 
or administrator. 


‘f2.] When legatees appear in the Court of Ordinary, and caveat an order 
asked for by an administrator cum testamento annexo, and the .same is re- 
, fused, and an appeal taken by the administrator, these legatees become par- 

__ ties.to the appeal. 


_[3.] An appeal lies from any decision made by the.Court of Ordinary, in our 
State. 


[4.]. The Superior Court executes its judgment, in-such case, by mandate to 
the Court.of Ordinary. 


Appeal. Superior Court of Gilmer county. Decision by 
Judge Invrx, December Term, 1853. 


James R. Findlay, as administrator with the will annexed, of 
Wm. Whitmire, deceased, applied to the Court of Ordinary of 
Gilmer county, for an order to sell the land and negroes of the 
estate. A caveat was entered to this order, by two of the le- 
gatees. The Ordinary refused the order, and the administra- 
‘tor entered an appeal to the Superior Court. 

* A motion was made to dismiss the appeal, on the sit 
that an appeal did not lie from sucha decision. 

The Court granted the motion, and this decision is assigned 
as error. 

There being no appearance for the defendant in error, the 
case proceeded ex parte. | 


McDona_p, for plaintiff in error. 
By the Court.—Starnzs, J. delivering the opinion. 


[1.] We are informed that the first reason assigned for the 
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dismissal of this appeal, in the Court below, was that there were’ 
no parties before the Court. We incline to think, that under 
the Act of 1805, (Cobb's NV. D. 283,) an appeal would lie*ftom 
the refusal, by the Court of Ordinary, of an ex ‘parte applica- 
tion, made by an executor or administrator. . This would seem 
but a fair and reasonable construction of that Statute ; and we 
believe that it was the contemporaneous exposition of the same. 
The language of the Act of 1851, constituting the Court of Or- 
dinary, as at present organized, is similar, in terms, and will, 
we think, admit of the same construction. 

[2.] But it is unnecessary for us, formally, to decide this in 
the case before us, for there are two parties. to this proceeding. 
Two legatees of the testator, whose names appear in the re- 
cord, came forward and objected to, or caveated the applica- 
tion made by the administrator, with the will annexed. That 
caveat formed an issue, and the caveators were parties to that 
issue. When the issue was carried up by appeal, they were of 
course parties to the appeal. 

[3.]. We are also informed that another objection to the 
hearing of this case was, that in our State, no appeal lies from 
the decision of the Court of Ordinary, in any but a case touch- 
ing the probate of wills aud granting letters of administration. 

The peculiar phraseology of the Act of 1805, just mentioned, 
and of the Act of 1823, providing for the trials of appeals from 
the Court of Ordinary, by a Special Jury, seems to lend some 
encouragement to this idea. We believe, however, that: the 
uniform construction of these Statutes has been | otherwise. 
But whether so or not, the objection, in this case, is disposed 
of by the Act of 1851. That Act authorizes: an appeal from 
“any decision” of the Ordinary. See Acts. p. 97. 

[4.] The objection, that such an appeal does not lie, because 
the Superior Court cannot carry its judgment into execution, 
is not well taken. 

It is true, that the Superior Court cannot grant beteeten testa-. 
mentary, or of administration ; but it is not true, that it cannot 
carry its judgment into effect. To that judgment it gives ef- 
fect, ‘by issuing its mandate to the Court of Ordinary, if it 
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doom .it meet, and. proper. that, such lettors.should :be..granted:s 

and. having authority to enforce the obedience of that Court, it 


thus executes its judgment. 
Let.the judgment. be reversed. 



















No. 45.—Tue Lesser or Girrens and others, plaintiffs in 
error, vs: Amos Lowry, tenant, &c., defendant in error. 


[1.] A deed may be good to convey a color of title, although not good te 
convey title. : 

[2.] “ Peaceable possession”, in the fourth section of the Dormant Judgment 
Act of 1822, means possession, of which there has not been an actual 
ouster. 

[8.] The purchaser, under a judgment, of property assigned after the judgment 
by the defendant in judgment, gets not only such title as that.defendant may, 

_ ) atthe time of purchase, still have inthe property, but he also gets all such ti- 
tle as the assignee from that defendant, may have acquired from that de- 
fendant, unless the assignee is 4 purchaser from the defendant, for a valua- 
ble consideration, and without actual notice of thejudgment, and has been 
in the peaceable possession of the property, if land, for seven years next, 
before the levy under which the purchaser purchases. 





Ejectment, in Cobb Superior Court. Tried before Judge 
Huu, October Term, 1853. ~ 


This was an action, on the demise of Sam’l Gittens and 
Thomas Byrne, against Amos Lowry, for a lot of land. On 
the trial, it appeared thatthe land was granted to Gittens; 
that, on the 28th May, 1838, a fi. fa. from a Justices’ Court, : 
issued against Samuel Gideon. On 27th March, 1847, this fi. 
fa. was levied upon this lot of land, and Thomas Byrne be- 
came the purchaser, at Sheriff’s sale. The suit was com- 
menced in 1849. The defendant. relied upon the Statute of 
Limitations. ‘Qn the trial, it appeared, that in 1833, Gideon 
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made a power of attorney, to one Samuel B. McLour, author- 
izing him to sell the land. In November, 1838, McLour sold 
the land to one Booker Roberts, and from him, a chain of ‘ti- 
tle was made, to the tenant in possession. The proof was, 
that in 1839, one Akins went upon the land, deadened some 
trees, and builta pen, and then went out. From 1842 or 1843, 
(the witness could not state positively,) continuous possession 
was proved. 

Plaintiffs’ counsel offered in evidence, an execution against 
Gideon, on which there was a levy, on Sept. Ist, 1845, on this 
tract of land, for the purpose of showing that the possession 
was not peaceable. The Court rejected the evidence, and coun- 
sel for plaintiffs excepted. 

The Court charged the Jury, that the plaintiffs’ counsel in- 
sisted, “that, as the judgment under which Byrne purchased, 
was older than defendant’s title, it had a lien upon the land, 
which was not extinguished by the Statute bar, of the title of 
Gideon, the defendant in fi. fa.; and that unless the Statute 
had run against Byrne’s title, since his purchase, he was enti- 
tled to recover”; but that such was not the law—that the 
Sheriff sold all the defendant’s title, and if the defendant in 

fi. fa. could not, himself, have recovered the land, the purcha- 
ser was also barred—he, relying upon his deed, as purchaser, 
and not on his fi. fa. as creditor. 

To this charge, plaintiffs’ counsel excepted. 

On these exceptions error has been assigned. 


McDonaLb, for plaintiffs in error. 


HANSELL, represented by AKIN, for defendant. 
By the Court.—Brnnine, J., delivering the opinion. 
The defence was, title acquired by the Statute of Limita- 


tations. Seven years possession adverse, and so forth, in the 
VOL, XV. 48 
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defendant, (or those under whom he claims,) and with color of 
title, makes out this defence. 

Color of title “may be defined to be a writing, upon its 
face, professing to pass title, but which does not do it, either 
from a want of title inthe person making it, or from the de- 
fective conveyance that is used—a title that is imperfect, but 
not so obviously so, that it would be apparent to one not skilled 
in the law’. Beverly and another vs. Burke, (9 Ga. R. 443.) 

The deed from McLour to Roberts, was made by McLour, 
not as agent for Gittens or Gideon, but as principal. ‘As the 
deed stands, unexplained, it is to be taken to be the proper 
deed of McLour, although it has upon its face, marks which 
tend to show, that McLour, in executing it, acted as the agent 
of some person, whose name is not mentioned. 

The tenant traced his title back to this deed. This deed, 
therefore, though not the deed of one having title, and, there- 
fore, not a sufficient deed to convey title, was sufficient to con- 
vey a color of title. 

[1.] The Court below, therefore, did not err in letting this 
deed go as evidence to the Jury. 

The fourth section of the Dormant Judgment Act of 1822, 
has within it this proviso: “ provided, such purchaser, or those 
claiming under him by such sale-and conveyance, have been in 
peaceable possession of such real estate for seven years, and 
of such personal estate, four years before the levy shall have” 
been made thereon”. 

The execution in favor of Stewart, against Gideon, was le- 
vied on the land in 1845. The plaintiff insisted, that this levy 
showed that the tenant, or those under whom he claimed, had 
not been in the peaceable possession of the land for seven years, 
before the levy under which Byrne bought ; and, therefore, he 
claimed that this fi. fa., with its entries, should be sent as evi- 
dence before the Jury. 

The Court below refused to allow this; and that was except- 
ed to by the plaintiff. Was the Court right? 

[2.] We think so. The words ‘peaceable ~ possession’, in 
this proviso, must have a meaning very similar to, if not the 
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same, with: the words ‘quiet enjoyment’, in a covenant for 
quiet enjoyment. And, to constitute a breach of a covenant, 
for quiet enjoyment, there must be an actual-ouster. (2 Green. 
Ev. sec. 243. 3 Saund. R.181, 6, note 10.) The levy of the 
fi. fa. in favor of Stewart, did not amount to an actual -ouster 
of the tenant. 

[3.] The whole of the fourth section of the Dormant Judgment 
Act of 1822, is in these words: “no judgment shall be en- 


forced, by the sale of any real or personal estate which the’ 


defendant may have sold and conveyed to a purchaser, for a 
valuable consideration, and without actual notice of such judg- 
ment : Provided, such purchaser, or those claiming under him 
by such sale or conveyance, have been in peaceable possession 
of such real estate for seven years, and of such personal es- 
tate, four years before the levy shall have been made thereon”. 

According to these words, the lands of a judgment debtor, 
after he has sold and conveyed them, for a valuable consider- 
ation, to a person who has no actual notice of the judgment, 
remain subject to the levy under the judgment, until the expi- 
ration of seven years of peaceable possession of such land, in 
such person, or those claiming under him, but no longer. In 
other words, the creditor is allowed seven years within which 
to proceed against land which, at the date of the judgment; 
was his debtor’s, after such land may have come into the hands 
of an innocent purchaser, from that debtor. At any time be- 
fore the expiration of the seven years, the land, in the hands 
of the innocent purchaser, is just as subject to the judgment, 
as it would have been, had it remained in the hands of the 
judgment debtor himself. But, although thus subject to the 
judgment, it is not subject toany claim of the judgment debtor. 
The title made by him to the purchaser from him, is good as 
against him, although not good as against the judgment credi- 


tor of him. He cannot, therefore, in any event, recover the | 


land from the purchaser. 

This being the meaning of the section, it follows, that if, in 
any case contemplated by the section, the judgment creditor, 
at any time within the seven years, levies upon the land in the 
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hands of the innocent purchaser, and sells it under his judg- 
ment, the purchaser under the judgment, gets not only all the 
title of the debtor—the defendant in the judgment—but he 
gets all the title of the innocent purchaser from that debtor.— 
He gets just such title as he would have got, had the judgment 
debtor never sold the land at all, but had kept it himself. He 
buys not what the judgment debtor then, at the time of the 
Sheriff’s sale, has in the land, but what that debtor had in it 
*before, at the time, viz: when the judgment lien attached upon 
it. ; 

This being so, the Court below erred, in charging the Jury: 
“that the Sheriff sold all the defendant’s title; and that it 
was the opinion of the Court, if the defendant in execution 
could not, himself, have recovered the land, in an action of 
ejectment, at the time of the levy and sale, the purchaser of 
his title, at Sheriff’s sale, could not recover it”. 

The charge should have been, that the Sheriff. sold, and the 
purchaser, at Sheriff’s sale, purchased not only all the title 
which the judgment defendant then, (at the time-of the Sher- 
iff’s sale,) had in the land, but all the title which he had in it, 
at or after the time when the judgment lien attached upon it, 
unless such defendant had sold the land fora valuable consid- 
eration, to one who purchased without actual notice of the 
jadgment; and unless such purchaser, or those claiming under 
him, had been in the peaceable possession of the land for seven 
years next, before the levy ; and, consequently, that the title 

acquired by the purchaser, at the Sheriff’s sale, would be good, 
~ not only against the judgment defendant himself, but also 
against the purchaser from him, unless such purchaser were a 
purchaser for a valuable consideration, and without actual no- 
tice of such judgment, and unless he had also been in the 
peaceable possession of such land, for seven years next before 
the levy. . .This should have been the charge. 

How long would the title, thus acquired by the purchaser, at 
Sheriff’s sale, if asserted, remain good against the innocent pur- 
chaser, from the defendant in judgment? Certainly, atleast as 
long as the judgment lien, supposing it tohave staid passive, 
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would have remained good. The purchaser at Sheriff’s sale, 
most undoubtedly, with respect to this Statute of Limitations, ae- 
quires as good a position as that which the judgment creditor 
had, with respect toit. This seems to be almost self-evident. 
But, whether the purchaser does not occupy a better position 
than that of the creditor, is not self-evident. What is the ex- 
act position which the purchaser occupies, is a question ‘on 
which the Court, when it gave judgment in this case, doubted. 
And, therefore, its judgment.was very special. The judgment 
went as far as the certainty of the Court went, and no further. 
It was, that if the judgment creditor, by virtue of his lien, had 
a right to sell the land, the purchaser under the judgment, had 
a right to recover it ; and that the creditor did have a right to 
sell the land, if the purchaser from the defendant in judgment, 
was not a purchaser for a valuable consideration, and without 
actual notice of the judgment, unless such purchaser, or those 
claiming under him, had been in the peaceable possession of the 
land for seven years before the levy of the fi. fa. from the 
jedgment; and that this right of the purchaser, under the 
judgment, to sue for the land, endured as long as the right of 
the creditor to levy on the land, would have endured, had he 
not levied at all, but had allowed his judgment merely to re- 
main passive. 

But as to myself, I must sey, that in delivering the judg- 
ment of the Court, I stated my opinion to be, that under the 
Statute, the purchaser at Sheriif’s sale, steps, as it were, into 
the place of the judgment creditor—that he takes a position 
in which he willbe barred of his right to recover the property, 
at that point of time.at which the crediter’s judgment lien— 
his right to sell—wouid, if it hac remained passive, have been’ 
barred. For illustration, my idea was, that if, at the time of 
levy, the creditor’s lien lacks three years of being barred, then, - 
the purchaser’s right of suit wovld Iack three years of being 
barred, and no more. 

And now, I must also say, that in this opinion, I am satis- 
fied that I was wrong. After considerable study, my: present 
opinion is, that the purchaser under a judgment, gets, as against 
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the assignees of the defendant in judgment, who cannot bring 
themselves within the operation of this Act of 1822, just that 
sort of title which he would have got, had no such Act ever ex- 
isted. I think this Act of 1822, comes as an exception toa 
general rule—the rule that a judgment continues to bind all 
of the defendant’s property, no odds into whose hands that 
property passes, as long as the judgment continues open. If 
so, those who would relieve themselves from the general rule, 
must bring themselves within the exception. This they can 
do in but one way—by showing themselves to be purchasers 
for a valuable consideration, from the defendant in judgment, 
and to be purchasers, without actual notice of the judgment, 
and to have been in the peaceable possession of the property 
purchased, if land, for seven years before the levy of the fi. 
fa. from the judgment. Failing to show all this, they take 
nothing by the Act of 1822; and their case must be decided 
according to the law as it stands, with that Act left out of it. 


The result is, that if I am this time right, the purchaser un- 
der the judgment occupies, in relation to the assignees of the 
defendant in judgment, a better position than that which the 
judgment creditor occupied at the time of his levy. At the 
time of the levy, the case may be such, that the lien of the 
judgment—the right to levy—may be within a day of being 
barred by the Statute of 1822. At the time of the purchase, 
by the purchaser, under the judgment, the fi. fa. of which is 
thus lately levied, the purchaser is not within a day of being 
barred of his right to sue for the property purchased by him. 
The question as to when he will be barred, is not affected by 
the Act of 1822; but is to be determined by law, of which 
that Act makes no part. 


This disposes of the other two assignments of error, which 
were, that the Court erred, in charging the Jury, that the Sher- 
iff sold all the defendant’s title, and that the plaintiff relied on 
his deed as purchaser, and not on his fi. fa. as creditor.— 
These charges are both understood tomean the same thing, viz: 
that the purchaser at the Sheriff’s sale, only purchased such 
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title as the defendant in fi. fa. then had. That in this, the 


Court below was wrong, we have endeavored to show. 
We think, therefore, there should be a new trial. 











No. 46.—Witu1am B. Haminton, plaintiff in error, vs, JNO. 
MorELAND and another, defendants in error. 7 a 


[1.] In making out title to land, under a Sheriff’s deed, it is sufficient prima 
facie evidence to shew the execution and the Sheriff’s conveyance, and it is 
not necessary to produce the judgment. 


[2.] An execution emanating from a Justices’ Court, need not show on its face, 
all the proceedings which are necessary to give that Court jurisdiction. 


Ejectment, in Cobb Superior Court. Tried before Judge- ; 
Irvin, March Term, 1854. 4 


In the progress of this cause, a Sheriff’s deed was offered 
in evidence, and to support the same, a fi. fa. from a Justi- 
ces’ Court, under which the land was sold, was offered in evi- 
dence, to which counsel for plaintiffs below objected— 
1st. Because the judgment on which it issued, was not pro- 
duced. . 

2d. Because it did not show, upon its face, that the Court 
issuing it had jurisdiction. 

The Court over-ruled these objections, and this decision is. 
assigned as error. : 


ogg 


McDona_bD, for plaintiff in error. 
Rice, for defendant in error. 
By the Court.—Lumrxwy, J., delivering the opinion. 


f1.] I am content to affirm the judgment of the Court 
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below, upon the first assignment of error, on the uniform prac- 
tice which has obtained throughout the State, with the excep- 
tion of one circuit, perhaps, time whereof the memory of the 
oldest practitioners runneth not to the contrary. The rule 
has always been, that the purchaser of property at Sheriff’s 
sale, in making out his title, should produce his deed and the 
execution, only, under which the sale was made, and not in 
addition to this, the judgment on which the execution issued. 
And the experience of a half century has demonstrated this to 
be a convenient and safe-working rule. 

Why should the purchaser at Sheriff ’s sale, be compelled to 
look beyond the execution? ‘This, under our law, gives au- 
thority to the Sheriff to sell; and the sale, when lawfully 
made by the proper functionary of the government, being the 
foundation of the Sheriff’s deed, such deed and execution 
should constitute sufficient evidence, prima facie, of the in- 
vestiture of title in the purchaser. We do not hold that such 
evidence of title is conclusive as to strangers. ‘To them should 
be reserved the right to show, that the judgment from which 
the execution emanated, was a nullity, or to attack the pro- 
ceeding on any other ground. But surely there is both con- 
venience and propriety, in giving to such execution and 
Sheriff’s conveyance, the force and efficacy of prima facte 
evidence of title in the purchaser, who is not presumed to be 
acquainted with the judgment, or competent to decide on its 
binding or legal efficacy. . 

By the adjudications of the British Courts, it seems to be 
well settled, that an officer justifying under a writ or execution, 
is bound to show the writ or execution, only; and that, if it 
clothe him with the proper authority, is his complete justifica- 
tion. But it is otherwise with the plaintiff in the action ; for 
he being a party to the proceeding and of consequence conver- 
sant thereof, and responsible for its correctness, must. justify 
by showing, not only the writ of execution, but the judgment 
also. Although not resembling it in its circumstances, in 
principle, this case bears the strongest analogy to the present. 
What is the argument, I will not say, of the distinguished 
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counsel who represents the plaintiff in error, and who’ relies 
alone upon a dictum in Mr. Greenleaf’s Treative on Evidende, 
to overturn his own and the practice of every other Judge and 
lawyer in the State. I repeat, what is the argument whith ts 
adduced to establish that the failure of the purchaser to’pto- 
duce the judgment upon which the execution issued, is'a radi- 
cal defect in his proof of title to the land in’ controversy? ' Tt 
is'this, namely: that it is only in satisfaction of judgments, 
that the law: subjecting lands to the payment of ‘debts, author 
izes them to be sold ; and that, consequently, ‘proof of the ren- 
dition of the judgment. is essential to support the title of the 
purchaser of land under execution. 5 

But it is not true, under our system, that itis only in satis- 
faction of judgments, that the law subjecting land to the pay- 
ment of debts, authorizes them to be sold—with us, the exe- 
cution confers this authority; under and in satisfaction thereof, 
the proper officer is empowered to seize and ‘sell all the pro- 
perty of the defendant. True, under a Justices’ Court fi. fax 
real estate can not be levied on until the personalty is first ‘ex- 
hausted. Of course there must be a judgment; still, it is in 
virtue of the execution that the sale is effected. 

Confidence in public sales, by creating competition, greatly 
subserves the interests of creditor, debtor and purchaser. It 
imposes no.onerous duty on purchasers, to inspect the writ of 

jeri facias, to see that it is in due and proper form, and with 
all legal requisites, as to entries and returns. But this done, 
the rights acquired under such sales, should be protected and 
secured by all thesanctions the law can furnish. Knowing, as we 
do, how our public domain has beensettled ; that executions is- 
suing on judgments, obtained in Camden and Chatham, have 
been frequently levied on land lying in the northernmost parts 
of the State, we can readily anticipate that the decision which 
we are asked to make, would not only be productive of much 
unnecessary trouble and expense, but result, as we verily be- 
lieve, in the most ruinous and disastrous consequences. : 

[2.] The second assignment of error is, that. the fi. fa. did 
VoL. xv. 44 
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not show.on its face, that the Court which issued it had juris- 
diction. Extremists, even, have never insisted’ that. the pre- 
cept to enforce the judgments of Courts of limited jurisdiction, 
should set forth all the proceedings which enaetinntiony to con- 
fer jurisdiction. 

» The case of Gray vs. McNeal, (12 Ga. R. 424,) in cited. in 
support.of. this exception. But the decision there, was in re- 
ference to the judgments of Courts of limited jurisdiction, 
and not to executions. Moreover, I would suggest, that the 
rigid doctrine there stated, as applicable to the proceedings of 
our Courts of Ordinary, was greatly modified in the case of 
Tucker and Harris, decided at Macon, the February ensuing, 
Moreover, I am, and always have been, well. persuaded, that 
the principles of the Common Law, as applicable to Courts of 
special jurisdiction, should never be enforced in this State, in 
all their stringency, considering the very loose manner in which 
business has been transacted in our Courts of Ordinary,and 
Justices’ Courts. And in this opinion, I am authorized to an- 
nounce that both of my brethren fully concur.. 

Judgment affirmed. 











































No. 47.—Hennry Hareny, plaintiff in error, vs: THE STATE 
or GEORGIA. 


{1.] A principal is one who is the perpetrator of the:crime; or who is pres- 
ent, actually or constructively, aiding and’ abetting in the same. 
[2.] He who procures, counsels, commands or incites his clerk or agent to 
commit a crime, in his absence, is guilty as an accessory before the fact, and 
cannot be convicted upon an indictment which charges him with having 
jointly, with his clerk, committed the offence, as principal. / 
[3.] Every person, agent or principal, is responsible for his criminal conduct, 
and cannot plead the authority or commands. of a superior, as a justifica- 
tion, unless the act be committed under coercion. 
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Misdemeanor, in Cass Superior Court. Decisions by oe 
Joun H. Lumpxin, March Term, 1854. 








Henry Hately and Clement Turner were indicted joiitly, 
and as principals, for furnishing spirituous liquor toa slave. 
Hately, alone, was arrested and placed upon his trial. The 


proof was, that Turner was the Clerk of Hately, andthat'Tar- — 


ner furnished the liquor to a slave, in the absence of Hately. 
The Court charged the Jury that upon this evidence, waren 3 
might be convicted. 

This charge is assigned as error. 


Mixer, for plaintiff in error. © 
Sol. Gen’! Worp, for The State. 
By the Court.—Starngs, J. delivering the opinion. 


[1.] The plaintiff in error and Clement Turner were indicted 


jointly, as prinetpals, and charged with furnishing spirituous 


liquor toa slave, without lawful authority. 

A principal is one who is the actual perpetrator of the crime; 
or who is present, aiding and abetting in the same. (1 Hale, 
238, 615. .1 Ch. Or. L. 256.) - 

The record shows, that Clement Turner was the actual. per- 
petrator of the offence charged im this case, and that the plain- 
tiffin error was not present, actually or constructively. There+ 
fore, he could not have been a principal, in the commission of 
this misdemeanor ; and the Court erred in charging that he 
might be convicted on this indictment. 

[2.] If the plaintiff in error, being absent, . procured, coun- 
selled, commanded or incited his clerk to commit this act, or 
abetted him in doing so, he was guilty as an accessory, before 
the fact, and should have been indicted as such, if there was 
evidence to sustain the charge. The bare fact, however, that 
Turner was his clerk, was not sufficient evidence that he was 
accessory to the offence. To make it such, would be to au- 
thorize the presumption that his agent was employed for an un- 
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lawful purpose; whereas, the law presumes, in the absence’ of 
‘proof to the contrary, that every man employs his servants: and 
agents for lawful purposes only. 

The Solicitor General suggests, that unless a person, circum- 

‘stanced as was this plaintiff in error, be held liable to.a prose- 
eution, for the unlawful acts of his clerk, it will be difficult to 
-brinig persons to justice, who are in the habit of pursuing this 
unlawful traffic with slaves, because, (as he insists,) if the clerk 
he-indicted, he will plead the authority and commands of his 
employer; and that the store or shop belongs to the latter. 

[8.] Such plea could avail a clerk nothing, under such cir- 
cumstances. Every person——agent, as well as principal, is re- 
‘sponsible for his or her criminal conduct, and cannot plead the 
authority or commands of another, as a justification, except 
‘where he or she actsunder coercion. Rei turpis null um man- 
datum est. 

Even in torts, an agent is liable, in damages, to third per- 
‘gous, for acts of positive malfeasance, (not, in general, for non- 

_feasance,) and it is laid down that “no authority, whatsoever, 
from a superior, can furnish to any party, a just defence for his 
own positive torts or trespasses.” (Story on Ag. §309.) 

‘It was also said, that unless a principal be held liable for the 
acts of his clerk, in a case like that at bar, the cause of tempe- 
rance and good order among our slaves, loses the benefit of one 
of those guarantees against this traffic, which the Legislature 
has provided in the oath which every retailer is required to 
take, when procuring his license, to the effect that he will not 
#ell or furnish spirituous liquors to slaves. It should be re- 
membered, that in taking that oath, the retailer is required also 
+0 swear, that he will not suffer or allow any other person so 
to'sell or furnish spirituous liquors, with his knowledge or con- 

sent. * 

I would also suggest, that this Court has decided, in a case 
which was before us at our last session in Milledgeville, that it 
is lawful for the corporate authorities of any town or village in 
our State, having authority, by law, to grant such license, to 
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Shields vs. Yonge, superintendant, &c. 
require every clerk, or agent of learner ec bed 
take. a similar oath. 

Judgment reversed. 











No. 48.—Grorcr SurExps, plaintiff in error, vs. Gronax ry 
Yonex, Superintendant of the Western & Atlantic. Rail- 4 
road, defendant in error. 


{1.] In cases of involuntary manslaughter, in the performance of a lawful 
act, “where there has not been observed necessary discretion and cau- 
tion”, as they are cases that do not amount to felonies, the private injury 
is not merged inthe public, or suspended until the public has been 
avenged. 

{2.] A father may sue for injuries to his minor son, as for injuries to a ser- 
vant, if the son is old enough to render service. 

[3.] “A servant, when he engages to serve a master, undertakes, as betwedh 
him and his master, to run all the ordinary risks of the service} and this 
includes the risk of negligence, on the part of a fellow servant, whenever 
he is acting in discharge of his duty, as servant of him who is the com- 
mon master of both”. 


eg 


Case, in Whitfield Superior Court. Decision by Judge 
Jno. H. Lumpxim, ‘April Term, 1854. 


This was a suit by George Shields, against George Yonge, 
as Superintendant of the Western & Atlantic Railroad, for 
the death of a minor son of the plaintiff, caused by the negli- 
gence of employees of the Western & A. 'R. R. One count 
in the declaration, alleged that the son was uponthe train as® 
passenger, by contract for safe-carrying, with the father. An- i 
other count alleged, that he was employed on the train as:a a 
fireman, by contract with the father. The damagesvalleged . - 
‘were, loss of service, until the son asrived at the age of twen- 
“ty-one years ; loss of service, during the one hour during whieh 
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the boy survived after the accident occurred; and a special 
damage, by reason of the grief to the mother, causing an at- 
tack of sickness, and consequent loss of service to the plaintiff. 

On motion, the presiding Judge non-suited the plaintiff, on 

the ground, that there was no good cause of action set forth 
“in the declaration. 
This decision is assigned as error. 








Wricut and Jonnson, for plaintiff in error. 
Axtn and Unprerwoop, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


Is either count in the declaration good ? 

In Baker vs. Bolton and others, in Campbell’s Nisi Prius 
‘Cases, Lord Ellenborough is reported to have used these 
‘words: “in a Civil Court, the death of a human being could 
not be complained of asan injury”. No authority is cited for 
this opinion. 

In Comyn’s Digest, “ Trespass’, (b. 5,) it is said, “so it 
(trespass) lies by a master, for the battery of a servant, per 
-quod, &e., after the death of the servant” ; and 2 Rol. 568, 1. 
42, is cited. 

On the contrary, in Bacon’s Abridgment, “ Master and 
Servant’, (O,) it is laid down, that “if a man beats another's 
‘servant to that degree that he dies thereof, the master loses his 
action, and must proceed by indictment—for the private inju- 
ry to him, is drowned in the general injury to the public’; and 
for this, is cited, among other authorities, the same, 2 Roll. 
Abr. 568. 

' Rolle’s Abridgement, itself, is not within my reach; and, 
therefore, I cannot find out which position it supports—that of 
Bacon or that of Oomyn. 

Let it be admitted, however, that Rolles’ Abridgement sup 

ports the position of Bacon, and that that position is right, 
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what, then, does that position amount to? ne it’ is 
conceived, answers this question. 

Blackstone says, “In all cases, the crime includes an ines 
ry—every public offence is also a private wrong, and somewhat 
more—it affects the individual, and it likewise affects the com- 
munity”. ‘Murder is an injury tothe life of an. individual, 
but the law of society considers, principally, the loss which the 
State sustains, by being deprived of a member, and the ‘per- 
nicious example thereby set, for others to do the like. Rob- 
bery may be considered in the same view—it is an injury to 
private property ; but were that all, a civil satisfaction, in dam- 
ages, might atone for it. The public mischief is the thing, 
for the prevention of which, our laws have made it a capital 
offence. In these gross and atrocious injuries, the private 
wrong is swallowed up in the public. We seldom hear any 
mention made of satisfaction to the individual—the satisfac- 
tion to the community being so very great. And, indeed, as 
the public crime is not otherwise avenged, than by forfeiture of 
life and property, it is impossible, afterwards, tomake any re- 
paration for the private wrong, which can only be had from the 
body or goods of the aggressor. But there are crimes of an 
inferior nature, in which the public punishment is not so se- 
vere; but it affords room for a private compensation also.— 
And herein, the distinction of crimes, from civil injuries, is 
very apparent. For instance, in the case of battery or beat- 
ing another, the aggressor may be indicted for this, at the suit 
of the King, for disturbing the public peace, and be punished 
criminally, by fine and imprisonment; and the party beaten, 
may also have his private remedy, by action of trespass, for 
the injury which he ,in particular, sustains, and recover a ‘civil 
satisfaction in damages”. (4 Black. Com. 6.) 

According to this, in “gross and atrocious injuries, the pri- 
vate wrong is swallowed up in the public”; but is not, “in 
crimes of an inferior nature”. What is meant by gross and 
atrocious injuries? Those which are “avenged by forfeiture 
of lifeand property”; or, perhaps, by forfeiture of property 
only. Those, certainly, are meant, which are avenged by such 
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& forfeiture-as renders it “impossible, afterwards, to make any 
reparation for the private wrong”; and a forfeiture of proper 
ty. only, is such a forfeiture as does this. 

What “injuries” are those which are so avenged? All of 
the degree of felony. ‘Felony, in the general acceptation’ of 
our English Law, comprises every species of crime which oc- 
easioned, at Common Law, the forfeiture of lands and goods”. 
(# Black. Com. 94.) 

And, as to felonies, Blackstone also says: “not only all 
offences now capital, are, in some degree or other felony, but. 
that this is likewise the case with some other offences, which 
are not punished with death—as suicide, where the party is al- 
ready dead—homicide, by chance-medley or in self-defence, 
and petit larceny or pilfering—all which are, (strictly speak-: 
ing,) felonies, as they subject the committes of them to for- 
feitures”’. 

Speaking again of homicide, “by misadventure and self- 
defence”, he says, “‘ the penalty inflicted by our laws, is said,. 
by Sir Zdward Coke; to have been, anciently, no less. than 
death—which, however is, with reason, denied, by later and 
more accurate writers. It seems, rather, to have consisted in 
a forfeiture, some say, of all the goods and chattels”, (i. e. of | 
all that, at Common Law, could be reached, for satisfaction of 
a debt)—“ others of only a part of them, by way of fine or 
weregild. But, the delinquent has now, and has had, as early 
as our records will reach, a pardon and writ. of restitution of 
his goods, as a matter of course and right. And, indeed, to 
prevent this expense, in cases where the death has notoriously 
happened by misadventure or in sel&defence, the Judges will 
usually permit (if not direct) a general verdict . of acquittal’. 
(Ib. 188.) 

The amount of this is, that anciently, homicide, even by mis- 
adventure, or in self-defence, was a felony; and that ‘now’, it 
is‘no crime at all—now it is “excusable”. And this is the 
same as saying, that by the English Law, all homicide is, and 
has always been, either felonious or innocent—as saying, that 
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there neither i is, nor has been, any. intermediate kind, thtmay 
rank as a misdemeanor. ‘ 


Indeed, his division of homicide is into three Kinds justi 
able, excusable and felonious; and in making this: division, he 
places homicide, ‘by misadventure, and in self-defence, ‘under 
the head of ‘excusable’. By the ancient law, it would’ have 
been to be placed under the head of felonious—sinee it has got 
to be excusable, it may, without impropriety, be said to have 
become innocent; that is to say, to have become a sort of 
homicide that is not an injury of any kind, either public or 
private. 








When, therefore, Blackstone says, that in “ gross and atro- 
cious injuries, the private wrong is swallowed up in the public”, 
he, in effect says, that the pilvate wrong is so swallowed up in 
all homicides that are injuries—for all homicides that are, in- 
juries at all, are injuries which amount to felonies; and in-all 
felonies, the private wrong is so swallowed up. 


But how ‘swallowed up’ ? What does he mean by these 
words? Doeshe mean that the private injury is merged in the 
public, so as to be forever gone; or does he mean that it is 
merely merged for a time—that it is only suspended until the 
public injury shall have been avenged? Manifestly, he means 
the latter; for he puts the proposition, that after reparation 
has been made for the public wrong, no reparation is to be made 
for the private wrong—not upon the ground that no reparation 
is then due for that private wrong, but. upon the ground, that 
it is practically impossible that reparation for it should be 
made—all, out of which reparation could be made, having al- 
ready been used up, in making reparation for the public wrong 
—all having gone in forfeiture to the public. This is thesame 
as saying, thatif, after reparation is made to the public, there 
is anything left, out of which reparation may be made to the 
private man, he will be entitled toreparation—that is, that the 
private man has a right to reparation, after reparation to the 
public; but that, practically, this right is nugatory as repara- 
VOL, XV..45 
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tion to the public, consumes. all that he, who is to make repa- 
ration, has. 

» Now, that, this. swallowing up of the private injury in the 
public, means, with respect to all injuries, other than homs- 
cides, this sort of suspension, merely, of the private injury, is 
well established. Hale says, ‘“‘ by course of Common Law, A 
steals the goods of B, viz: fifty pounds, in money—A is con- 
victed.and hath his clergy; upon the prosecution of B. B 
brings a trover and conversion for this fifty pounds, and upon 
not guilty pleaded, this special matter is found and adjudged . 
for the plaintiff, because now, the party hath prosecuted the 
law against him, and no mischief to the Commonwealth ; but 
it was held, that if a man feloniously steal goods, and before 
prosecution by indictment, the party robbed brings trover, it 
lies not, for so felonies should be healed”. (1 Hale, P. C. 
546,) To the same effect are, Crosby vs. Long, (12 Fast. 409. 
17 Ves. 327. 10Ch. Or. Laws, 5.) 

Be the reasons for allowing a suit for the private injury, af- 
ter the accomplishment of a suit for the public injury, what 
they may, they are plainly as applicable to injuries by homi- 
cide, as toany other felonious injuries—that is to say, in all 
cases in which the maxim of actio personalis moritur cum 
persona, does not govern. This maxim cuts off the right of | 
suit by the party killed, and his representatives, but not. that 
of his master, if he has one. But, in the case of the man- 
slaughter of a man’s servant, why should not the man, after 
he has prosecuted the offender to conviction, and done his whole 
duty'to the public, be allowed to sue for his private redress, 
in the same manner as those who have been robbed, are, after 
they prosecute the robber to conviction, allowed to sue for their 
private redress? There seems to be no reason for a difference. 
Why, therefore, should not the maxim, where the reason is the 
same—the rule is the same, apply ? 

-I know of no authority which makes a difference in this re- 
spect, between one felony and another—which makes the word 
merger, mean merger in its strict sense, in reference to feloni- 
ous homicide, and mean only suspension, in reference to every 
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other felony. I must say, therefore, that Lord Ellenborough’s 
unsupported Wisi Prius declaration, that ‘in a Civil Court,; 
the death of a human being could not be complained of as‘an 
injury”; opposed, as-it is, to the expressed opinion of Comyn— 
to the, plainly to be implied, opinion of Blackstone—from! 
every inference from analogy to the maxim, that where the 
reason. is the same, the law is the same, seems to me to be too 
broad. The rule by the Common Law, I think, is no broader 
than this. In a Civil Court, the death of a human being can- 
not be complained of as a private injury, until after that death 
has been complained of in a Criminal Court, asa public in-. 
jury. The rulemay be stated to be as broad as this, because every 
death of a human being that amounts to an injury at all, 
amounts, by the Common Law, as we have seen, toa felony; and: 
in every felony, as we think we have also seen, the private in- 
jury. is suspended until after the publicinjury has been avenged. 

This is the conclusion to which we are led . by the English. 
law. But the case is not governed entirely by that law; it 
is governed, in part, by our Penal Code. That Code changes the 
English law in respect to the degrees of guilt in homicide. 
The English law, as it now stands, makes but two degrees 
homicide felonious, and homicide justifiable, or exeusable— 
that is to say, innocent. Our Penal Code makes them—homi- 
cide felonious, homicide less than felonious, but still not innd+! 
cent, and homicide i innocent. Of the first, are murder, mans: 
slaughter voluntary, and manslaughter involuntary, in the cém- 
mission of an wnlawful act. Of the second, is manslaughter 
involuntary, in the performance of a lawful act, “‘ where there. 
has not been observed necessary discretion and caution”’.— 
Of the third, are all other homicides. Of these three degrees | 
of homicide, the first, only, is a felony ; the second is but * 
misdemeanor. Code, first and fourth divisions: «\ 

Now, in the case of a mere misdemeanor—of an offenve below 
the degree of felony, (in the language of ‘Blackstone)—of 
“crimes of an inferior nature, in which the public: punishment: 
"is not so severe, but it affords room for a private compensation, 
also”, as of battery, the aggressor may be indicted at the suit 
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of the King, and also, at the same time, be sued by the private 
party. In misdemeanor, there isno merger or suspension of 
the private injury, until after satisfaction is made for the pub- 
lies (4 Black. Gom. 6. Jones vs. Clay, 1 Bos. § P. 191. 
Chitty Cr. Law, 5, 6.) 
. This is the English rule with respect to misdemeanors; and 
this Georgia has adopted, This, therefore, is the rule applica- 
ble'to homicides-of the degree of misdemeanors; that is to say, 
te homicides which are involuntary manslaughters, in the per- 
formance of a lawful act, ‘“‘ where there has not been observed 
necessary discretion and caution”. 

‘And of this degree of homicide, is the homicide described 
in the declaration. That homicideis alleged to have been oc- 
casioned by the negligence of the superintendent of the rail- 
road, Wadley, whilst conveying the son of the plaintiff over 
the railroad; that is, whilstin the performance of a lawful aet. 
If:this allegation is true, Wadley was guilty of involuntary 
manslaughter, in the performance of a lawful act; that is to 
say, was guilty of a misdemeanor, and not of a felony. 

[1.] It follows, therefore, that the private injury which re-- 
‘sulted from the homicide, was not merged in the public injury, 
or suspended until after that had been avenged. 

‘This being so, did this plaintiff, the father of the*minor son — 
killed, sustain that.private injury, or any part ‘of it? ‘Is the 
rightin him, to prosecute this suit ? , 

‘The first count in the declaration alleges, that’ Wadley, the 
superintendent, received into the cars, &c.. William Shields, 
the son and'servant of the plaintiff, an infant of the age of 
eighteen ‘years, as a passenger, &c. to be carried”, &c. ; and 
that by the negligence of Wadley, the cars, &c. ran off the track, 
whereby William Shields was so greatly — as to dives: of 
his injuries within on hour. 

“f2:] May's father treat his minor son as his servant, adit sue 
for an injury tothe ‘son,as for an injury to a ‘servant? ' Ifthe 
son be ‘old*enough to render service, the father may. : Flem- 
ington vs. Smithers, (2 Carr. §& P.292.)° Hall-vs. Hollander, 
(4: Barne. $ C. 660. Smith Master and Servant, 88, 84.) 
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In this case, the son being eighteen, was old enough to ren~ 


der service. 

It follows that the father, in this case, had’ the right to sae 
in the manner in which he has sued, in the count aforesaid—the 
first count in the declaration ; and therefore, that the decision 
of the Court below, sustaining the demurrer to that count, was 
wrong. 

The question as to what is the measure of damages, in such’ 
a case as that disclosed in ‘that count, is not made, and could 
not be made, on thisdemurrer. We may be allowed, however, 
to refer to Smith’s Master and Servant, 83, 84, 85, 86, and: 
to the citations for those pages, as containing what may be 
useful in investigating that question. 

The second count differs from the first in this—that it alleges 
the said son and servant of the plaintiff, to have been re- 
ceived by the superintendent, Wadley, as a hireling, to per- 
form certain services about the cars, &c. for which the plaintiff 
was to be paid. It alleges that the injury, resulting in the 
‘death of the son, was brought about by thenegligence of Wad- 
ley and his servants. 

Now, Wadley, in hiring the minor son, acted simply as 
agent for the State. He was the State’s\superintendent of the 
State’s road. Wadley, and his servants, and: this minor -son, 
after his hiring, were, therefore, all fellow-servants of a com- 
mon principal—the State. And this suit is, in effect, against 
that principal. 

Now, the question is, does an action lie against the princi- 
pal, for an injury done to a servant, by a fellow-servant, at‘a 
time when both servants are acting in the course of their com- 
mon employment ? 

' £8.] The answer to this question, seems to us ‘to be well’ 
given, in a late ‘case in the English Exchequer of Pleas. 
In ‘that’ case, the Court said: ‘The principle is, ‘that a 
sérvant, when he engages to serve a master, undertakes, a8: 
between him‘and his master, to run all the ordinary risks of 
the service, and this includes the risk of negligence on’ the 
part of a fellowsservant, wheneverhe is acting in discharge of 


































SUPREME COURT OF GEORGIA. 
Waters vs. Bean. 





358 











his duty, as servant of him who is the common master of 
both”. Hutchinson vs. Railway Co. (5 Each. Rs 851-2.) 
To the same effect, is Priestly vs. Fowler, (8 M. ¢ W. 1.) 
The principle, as thus laid down, is recognized by this Court, 
in Scudder vs. Woodbridge, (1 Kelly, 198.) 
It follows, that in this second count, the plaintiff sets forth 
‘ wosufficient cause of action; and that, therefore, the demurrer 
was properly sustained. 
: But, as the demurrer to the first count was improperly al- 
lowed, the judgment allowing that demurrer ought. to be re- ‘ 
versed, and the case ought to be re-instated. 





No. 49.—Nancy Waters, plaintiff in error, vs. Jesse A. 
BEAN, defendant in error. 


{1.] Where a feme is sued on a promissory note, made by her while covert, 
and she pleads her coverture in bar, it is not a good replication, that she 
promised to pay the note, after she was constituted a free dealer by Statute; 

‘mo new consideration or previous moral obligation, or separate estate, se- 
cured to her at the time she gave the note, being shown, to support the pro- 
mise. 


Assumpsit, &c. in Gordon Superior Court. Decision by 
Judge Joun H, Lumpkin, September Term, 1854. 





This was an action by Jesse A. Bean, against Nancy Waters, 
upon a note. It appeared that the note was given while the 
maker was a feme covert... She was subsequently declared a 
free dealer, by Act of the Legislature ; and. after that. time, 
promised to pay the note. The question was submitted to the 
Court below, upon these facts, whether Bean was entitled to 
recover, The Court held that he was; and this decision is as- 
signed as error, by Mrs. Nancy. Waters. | 
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Jounson & Cuurcu, for plaintiff in error. 


Worrorp, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] The only question which arises upon this record, and 
which has been argued with such commendable zeal and inge- 
nuity, pro and con, by our young brethren, Wofford and John- 
son, is whether, where a feme is sued on a promissory note, 
made by her while feme covert, and she pleads her coverture 
‘ in bar, it is a good replication, that she promised to pay the 
note, after she had been made a free dealer, by Act of the Le. 
gislature, no new consideration or previous moral eer be- 
ing shown, to support the contract ? 

It is laid down as a general rule, in all the elementary works 
on husband and wife, that a married woman cannot bind her- 
self, by any contract made during the coverture. Not as in 
the case of an infant, from any presumption of incapacity, but 
because she has no separate existence, her husband and she 
being, in contemplation of law, but one person. The reasonof 
the disabilities imposed on the wife, by reason of the coverture, 
are fully discussed by Mr. Bright and other wrifers. It is un- 
necessary to repeat them. 

In the great case of Marshall vs. Rutton, (8 T. R. 545,) the 
doctrine, on this subject, was fully considered by all the Judges 
in England, except Mr. Buller, (it being the custom, in the 
early ages, when an important point arose in any one of the 
Superior Courts, to request the assistance of the other two, to 
hear and assist in deciding it,) and the result was, that a per- 
son who contracted with a married woman, as far as any right 
in a Court of Law is concerned, relies upon her bare word ; 
for she’is not recognized, there, as capable of binding herself, 
by any contract whatever, except her husband be civilly dead 
or a foreigner, belonging to a country at war with her own, or 
a sole trader, made such by Statute. As a mere matter of le- 
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gal lore, I would remark that this was the last case, perhaps, 
where the practice was pursued, to which I have just referred. 

It is stated by Mr. Chitty, in his Treatise on Bills, (page 24,) 
that if a married woman give a promissory note, and after; the 
death of her husband, promise to pay it, in consideration of 
forbearance, such promise is void ; and the author cites Floyd 
vg. Lee, (1 Strange, 94); and Lee vs. Muggeridge, (5 Taunt. 36,) 
in support of this proposition. 

Now this goes much farther than the case at bar. Here, 
the attempt is, to charge the defendant on the old contract, by 
virtue of the new promise; and that, too, without any new 
consideration; either a forbearance to sue or otherwise. 

This same principle is thus announced by Judge Story: 
‘By the law of England and America, a married woman is 
incapable, zn any case, of becoming a party to a bill of ex- 
change, so as to charge herself with any obligation, whatever, 
ordinarily arising therefrom. This results from her general 
disability to enter into any contract, under the Common Law ; 
for during the marriage, her very: being or legal existence, is 
suspended ; or at least, is incorporated or consolidated into 
that of her husband.” (Story on Prom. Notes, §85, 93.) 

It has been held, that where a feme was undcr a moral obli- 
gation to pay a bond, executed by her when covert; and she, | 
after the death of her husband, promised to pay it, her execu- 
tors were held liable, on this subsequent promise, (5.Zaunt. 

81.) I do not indorse this doctrine. : - 

But in the case before us, there isno moral obligation shown, 
nor any new consideration, to support the subsequent promise; 
and the contract being wholly void, by reason of the coverture, 

the subsequent promise to pay was without consideration, and 
cannot bind the defendant. 

We do not say, if she had a separate estate, secured to her 
at the time she gave the note, the promise may not be inferred 
at law. Though assumed to be true, in point of fact, in the 
argument, there was not a scintilla of proof to authorize it. 

But for the special Statute constituting Mrs. Waters a free 
dealer, and which enables her to sue and be sued, alone; (sec 





























Pamphlet Acts, 1849-'50, p. 182,) for the sake of conformity, 
the husband; if alive and within the State, and the relation of 
marriage still subsisting, should be joined in the action. 

The first case of a suit by a married woman, without joining 
her husband, is that of Lady Belknap, in the Year Book of 
of 2d Hen. 4, whose husband, the Lord High Treasurer, had 
been banished to Gascony. And, notwithstanding his trans- 
portation, the lawyers of those days were struck with so much 
surprise that they commemorated it by a Latin distich, which 
Lord Coke has thought worthy to preserve in the 1st Institute : 

“ Eece modum mirum quo femina fert breve regis— 
Non nominando virum, conjunctum robore legis’’. 
Judgment reversed, and cause remanded. 








No. 50.—Joun A. Erwin and others, plaintiffs in error, vs. 
Henry Moors and others, defendants in error. 


[1.] The intention of the Legislature is the cardinal guide to a construction 
of Statutes ; and when plainly collected, should be carried into effect, though 
contrary to the literal sense of terms. 

[2.] A repeal, by implication, is not favored ; on the contrary, if a later Act, 
do not, in terms, repeal an earlier, relating to the same subject, and the la- 
ter Act do not embrace the whole subject-matter of the prior Act, and is not 
entirely repugnant to it, the Court should apply such construction as will 
give to the two, concurrent efficacy. 

[3.] Semble, that a later Statute, which is general, does not repeal a former, 
which is particular. 

[4.] The second section of the Act of 1822, declaring that “all judgments 
signed on verdicts, rendered at the same term of the Court, be considered, held, 
and taken to be of equal date; and no execution obtained at the same term, 
shall be entitled to any preference, by reason of being first.placed in the 
hands of the officer”, does not repeal the Act of 1814, which provides, that 
“in all cases, the attachment first served, shall be first satisfied”. 

[5.] Where several attachments were levied on property of an absconding 

VoL. Xv. 46 
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. debtor, one of them (the Iatest levied) being on a debt for'rent ; and at the 

' term ofthe Court to whiclthe same-were returnable, several judgments 
were obtained, generally, against the debtor, and also a judgment on the 
attachment for rent due: Held, that the fund which had been raised from 
the property attached, by virtue of the said Act of 1822, should be equally 
divided among all the j udgments ; and that that portion which was distrib- 
uted to the attaching judgment creditor, by virtue of the Act of 1814, should 
be taken by her, subject to the lien created by that Act, and retained in 
Court, to abide the ultimate determination of the attachment cases. 


Motion, in Cass Superior Court. Decided by Judge Joun 
H. Lumpxtrn, March Term, 1854. 


This was a motion to distribute money in the Sheriff’s hands. 
An attachment, at the instance of Erwin, was levied upon the 
effects of John A. Williams, on 7th December, 1853, Another 
attachment, in favor of Beach, and one in favor of Farrar & 
Brothers, were levied the same day. On the 9th of December, 
1853, one in favor of Nancy Frix, on a note for rent, was _le- 
vied on the same effects. All of these attachments were re- 
turnable to the March Term, 1854, of Cass Superior Court. 
At that term, Nancy Frix obtained judgment ; and at the same 
term, judgments upon ordinary process were obtained by Hen- 
ry Moore and others, against the said Williams. 

The effects levied on by the attachments, were sold under an 
order of the Cuurt; and upon a motion made, at the instance 
of the creditors who had obtained judgment on ordinary pro- 
cess, to distribute the fund, the Court ordered these judgments 
to be paid, and refused to grant an order, to pay the amount 
due on the judgment, to Nancy Frix. 

To the order granting the motion made by the judgment 
creditors, all the creditors, on attachment, excepted. To the 
refusal of her motion, Nancy Frix excepted Upon these ex- 
ceptions, error has been assigned. 


Cuurch & Miner, for plaintiff in error. 
W. Axrn, for defendant in error. 


+ The Court not being unanimous, delivered their opinions se- 
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By the Court.—Staryes, J. 


The 26th section of our Judiciary Act of 1799 provided, 
that “all the property of the party, against whom a verdict 
shall be entered, shall be bound, from the signing of the first 
judgment, except where several judgments shall be of equal 
date, when the first execution delivered to the Sheriff, shall be 
first satisfied”, 

Under the effect of this provision, the lien of judgments, in 
all cases, as well as those in which attachments had issued, as 
others, took date from the signing of the judgment, or from the 
delivery to the Sheriff, of the fi. fa. when the judgments were 
of equal date. In 1810, another Statute was passed, providing 
that all the property belonging to a defendant, ‘shall be bound 
and subject to the discharge of the first judgment or judgments”, 
provided that the demand was made before the money was paid 
over to the Sheriff, &c. This Statute seems to have increased 
the doubt, and added to the contrariety of views on the subject, 
instead of creating “a regular and definite rule for the priority 
of judgments”, as its somewhat ambitious title promised. I 
suppose, that some Courts considered that the provision in the 
Act of 1799, as to the effect upon judgments of equal date of 
the delivery to the Sheriff, of the fi. fa. was repealed by this 
Statute, whilst others thought otherwise. 

In 1814, a Statute, amendatory of an Act of 1799, regula- 
ting attachments, was passed, which provided that in cases of 
attachment, “ in all cases, the attachment first served, shall be 
first satisfied”. This Act modified the Statute of 1799, first 
mentioned, or of 1810, so far as to give date to the lien of judg- 
ments on attachment, as between attachments, and quoad the 
particular subject-matter of levy, from the time of such levy. 
This was, as it were, in the nature of a particular Statute, be- 
cause relating only to a particular form of proceeding against 
debtors, and to a particular class of levies and judgments. 

In 1822, our Legislature passed an Act, whose title is “an 
Act to amend the 26th section of the Judiciary Act, passed 16th 
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day of December, 1799; and also to prevent a fraudulent en- 
forcement of dormant judgments’. The preamble of this Stat- 
ute refers to the contrariety of decisions which had been made 
in the different circuits of the State, as to'the time when the 
“property of a party, against whom judgment is entered, shall 
be bound. It also alludes to the evil resulting from judgments 
heing collusively kept open. ‘The Ist section declares, that a 
lien shall take effect on the defendant’s. property, from the 
-signing of the first judgment, “in conformity with the said 26th 
section of the Judiciary Act of 1799,” in all cases of appeal. 
The  2d.section enacts, that “all judgments signed on ver- 
diets rendered atthe same term of the Court, be considered, 
held and taken to be of equal date; and no execution, .ob- 
‘tained at the same term, shall be entitled to any preference, by 
“reason of being first placed in the hands of: the officer”. The 
remaining section makes provision against collusion, in keeping 
“open dormant judgments. 

This, of course, is a Statute, general in its nature. 

It is insisted, that the terms of this Statute are so repugnant 
‘to those of the above Act of 1814, that though it contains no 
express provision of repeal, yet it must be held to repeal that 
Act of 1814, by implication. 

The words, “all judgments signed on verdicts, rendered at 
the same term of the Court”, &c. as contained in the 2d see- 
tion, are certainly sufficiently general toembrace judgments on 
attachments. But that they do not, I think is very plainly 
shown, by the following considerations : 


[1.] The intention of the Legislature, is the cardinal guide 
to construction. ‘‘ The real intention, when collected with cer- 
tainty, will always, in Statutes, prevail over the literal sense of 
terms”... (Dwarr. on Stat. 690, 11 Rep, 78.) Or, as some of 
our American Courts have phrased it, “in construing a Stat- 
ute, wherever the intention of the Legislature can be discov- 
ered, it. should be followed with reason and discretion, though 
such construction should seem contrary to the letter of the 
Statute. (Jackson, ex dem. Scofield vs. Collins, 3 Cow. 89. 
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Wilkinson vs. Leland, 2 Pet. 662. Riddick vs. Governor, 1 
Mis. 147. Beall vs. Harwood, 2 Har. § J..167.) 

Now the little summary which I have made of our legisla- 
tion, on the subject under consideration, shows very plainly, as 
I think, that im the Act of 1822, the law makers did not in- 
' tend to repeal the Act of 1814; and that they used the words, 
‘all judgments”, in the former Act, in the sense of general 
judgments, other than judgments on attachment. The title 
manifests that it was designed to relate to the 26th section of 
the Act of 1799, and to dormant judgments ; the preamble re- 
fers to the same subject-matter: the several sections are to the 
same purport, and not the most distant allusion is made, any 
where in the Act, to the Statute of 1814, or to any law regula- 
ting attachments. To my mind, it seems very unreasonable, that 
the Legislature should have intended, by this Act, to repeal the 
important provisions of the Statute of 1814, and yet, have made 
no specific reference to the same. 

[2.] Thelaw ‘does not favor a repeal by implication”’. 
And “although two Acts of Parliament are seemingly repug- 
nant, yet, if there be no clause of non obstante in the latter, 
they shall, if possible, have such construction, that the latter 
may not be a repeal of the former, by implication”. (Dyer, 
347. 15 Hast. 877. Dwar. on Stat. 674.) Ithas been held, 
too, that ‘a subsequent Act, which can be reconciled with a 
former Act, shall not be a repeal of it, though there be nega- 
tive words”. (Dwar. 674.) For example—it was decided that 
the Land 2, Phil. ¢ M, ¢. 10, to the effect, that all trials for 
treason, shall be according to the course of the Common Law, 
does not take away 85 Hen. 8 ¢, 2, for trial of treason beyond 
sea. (Forster's Case, 11 R. 63.) And “the Statute 23 
Eliz. ec, 1, which gave 20 7. per month, against a recusant, did 
not take away the penalty of 12 pence, for every Sunday given 
by Statute 1 liz. c. 2.” (11 2. 68.) 

So, in this country, it has been held, that “‘ a later Statute on 
a given subject, not repealing an earlier one, in terms, is not 
to be taken as a repeal, by implication, unless it is plainly re- 
pugnant to the former; or unless e fully embraces the whole 
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subject-matter”. Dugan vs. Gittings, (8 Gill. 188.) The 
State vs. Woodside, (9 Ire: 496.) “A repeal, by implication, is 
not favored ; on the contrary, Courts are bound to uphold the 
prior law, if the two Acts may well subsist together’. Bowen 
ve; Lease, (5 Hill; (N. Y.) 226.) Bruce ve. Schuyler, (4 Gil. 
221.) “Where the provisions of two Statutes are so far incon- ° 
sistent with each other, that both cannot be enforced, the latter 
must prevail; but if, by any fair course of reasoning, the two 
can be reconciled, both shall stand”. Ludlow vs. Johnston, 
(3 Ham. 5538.) 

Taking these principles into consideration, and looking upon 
the Act of 1822, as relating to all judgments, except where the 
. question of a priority of lien upon.a particular fund, arises as 
between attachments; and the Act of 1814, as intended sim- 
ply to regulate this question of lien between attachments, I 
-have no difficulty in giving whats called “concurrent efficacy” 
to these Acts. 

[8.] There is another rule of construction which is some- 
times recognized, and is somewhat appropriate to this subject, 
though not necessary to the view I take: “alater Statute, 
which is general, does not abrogate a former, which is particu- 
lar’. (Dwar. 674.) Thus: the Statute, 5 liz. c. 4, declar- 
ing that no person should use a trade without having been ap-. 
prenticed, upon pain of 40 shillings per month, did not repeal 
Ag5 Phil. & M.e. 5, to the effect, that no weaver should use 
such a trade, without apprenticeship, upon pain of forfeiting 
his cloth. (6 Rep. 19, b.) So, it has been held, that a gen- 
eral law, fixing the rate of interest, does not repeal the special 
law, fixing the rate to be paid by a particular bank. McFar- 
land vs. The State Bank, (4 Pike, 410. ) To the same effect, 
McRae vs. Wessell, (6 Lred. 158. ‘) 

[4.] Thus it is, that, in my opinion, the Acts of 1822 and 
1814, may stand together, that the general rule prescribed by 
the first, may be enforced, and. the particular or exceptional 
tule, provided by the second, remain unimpaired, that. all 
the mischiefs contemplated in the passage of the Act of 
1822, may be remedied, and all the benefits sought by the 
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Statute of 1814, secured. Whereas, if we hold that the Act 
of 1822 repeals the Act of 1814, the remedies which we’ re- 
cognise as having been contemplated in the passage of the Act 
of 1822, are in no wise advanced ; whilst all advantage arising 
out of the other Act, to the vigilant attaching creditor, over 
him who sleeps upon his rights, or is colluding with the ab-. 
sconding debtor, is entirely lost. 

[5.] Applying these principles to the case at bar, I hold, 
that the Act of 1822 gives to these judgments a lien upon the 
fund to be distributed—the attachment judgment of Mrs. Frix, 
equally with the general judgments. There being enough of 
the fund to pay off all the judgments, the ‘general judgment 
creditors receive their share, and take their leave of the mat- 
ter, and of Court. But the attachment judgment creditor 
takes his proportion of the fund, subject to the particular or 
exceptional rule, relating to attachments, which is found in the 
Act of 1814; and as the law which gives rise to this rule, cre- 
ates a lien upon the fund in his hands, he receives that fund, 
subject to that lien ; and the Court may compel him to leave 
the same within the control of its officers, until the relative 
rights of himself, and those other attaching creditors, are de- 
termined. There is no difficulty or complicity in such a rule. 
Its practical operation is easy and advantageous. 

No real difficulty would present itself, even if the fund were 
not sufficient to pay off the general judgments. In that case, 
they would share the fund rateably with the attachment judg- 
ment; and as to that fund, would then be dismissed the Court. 
Their lien upon so much of the fund as had been distributed to 
the attachment judgment, would have been, by it, divested.— 
The right of the attaching judgment creditor to the fund, as 
between himself and those standing by the Act of 1814, in re 
pari with him, would then be determined by that Act; and 
thus, again, the two Statutes would consist and operate to- 
gether. — 

Let the judgment be affirmed. 
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Doxenay, J. —eoncuning. | 
¥ 

The Lciistives in this case, are Mae upon the following 
state of facts, to wit: Anattachment, at the instance of John 
A. Erwin, was levied upon the effects of Allen A. Williams, an 
absconding debtor, on the seventh day of December, eighteen 
hundred and fifty-three; another attachment, in favor of Wil- 
liam H. Beach, was levied upon the same effects, on the sév- 
enth day of December, eighteen hundred and fifty-three; an- 
other attachment, at the instance of S. 8. Farrar & Bro., was 
levied upon the same goods, on the seventh day of December, 
eighteen hundred and fifty-three; and another attachment, at 
the instance of Nancy C. Frix, was levied, on the ninth day of 
December, eighteen hundred and fifty-three—all of which at- 
tachments, save that of Nancy C. Frix, were upon ordinary 
notes of hand, and returnable to March Term, 1854, of: said 
Court. The attachment of Nancy C. Frix, was founded on a 
note for rent, to become due on the twenty-fifth day of Decem- 
ber, eighteen hundred and fifty-three, and was returnable to 
March Term, 1854, of said Court. 

And, at said term, judgment, upon-ordinary suit, was had 
by Henry Moore, William H. Howard, Howard & Gardiner’ 
and A. D. King & Co., against said Allen A. Williams. The 
elaim of ‘Nancy C. Frix was also sued to judgment, at ithe said 
March Term, 1854, of said Court. 

A fund’was raised, by the sale of said goods under attach- 
ment, sufficient tosatisfy said judgmentsof Henry Moore, Wil- 
liam H. Howard, Howard & Gardiner, A. D. King & Co, and 
Nancy C. Frix; but not sufficient to satisfy, also, the attach- 
ing claims of said John A. Erwin, William H. Beach and §S, 
S. Farrar & Bros. At March Term, 1854, of said Court, the 
attorneys of said Henry Moore, William H. Howard, Howard 
& Gardiner and A. D. King & Co., moved an order, requiring 
the Sheriff of said county, to pay over to them the atounts 
due on their several and respective judgments; to which, the 
attorneys of said John A. Erwin, William H. Beach and S. 
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S. Farrar & Bros. objected, because. the judgment obtained 
at this term of the Court, upon the attachment debt of Nancy, 
C. Frix, was of equal dignity withsaid claims of Henry Moore, 
Howard & Gardiner, William H. Howard and A. D. King & 
Co., and was entitled to payment, equally with them; and that 
oni debt of Nancy C. Frix being levied after those of John, 
A. Erwin, William H. Beach and 8. 8. Farrar & Bros., should 
not be preferred over them, but should be seetuonede-aiiek 
point the Court.over-ruled, and decided that said judgments: 
were entitled to the full amount due upon them, and granted: 
said order. 

The attorneys of Nancy C. Frix then moved an order, that 
the Sheriff pay over to them the amount of her judgment, ob+. 
tained at the same term as the judgments which were ordered 
to be paid; which order the Court refused to grant, but. de- 
cided that said judgment was not, at that time, entitled to any 
part of said fund, but should be postponed until the other at- 
tachments went to judgment, and might then be paid, accord- 
ing to the time at which each attachment was levied. To 
which rulings and decisions, counsel for John A. Erwin, Wil- 
liam H. Beach and S. S. Farrar & Bros. excepted, because the: 
judgment of Nancy C. Frix, being of equal dignity with those 
of Henry Moore, William H. Howard, Howard & Gardiner 
and A. D. King & Co., was entitled to equal payment with 
them; and that the attachment of Nancy C. Frix, being levied 
after those of John A. Erwin, William H. Beach, and §. S. 
Farrar & Bros., should not be preferred over them, but should 
be postponed. 

And the counsel for Nancy C. Frix excepted to the ruling 
and decision of the Court, because her judgment being ob- 
tained at the same.term of Court with those which were or- 
dered to be paid out of the attachment fund, was entitled to 
equal satisfaction. 

And the counsel for John A. Erwin, William H. Beach, 
S. 8. Farrar & Bros. and Nancy C. Frix, says, that the Court 
erred in refusing to rule— 
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» Ist, That the judgment of Nancy C. Frix, being of equal 
dignity with those of Henry Moore, Howard & Gardiner, Wil- 
liam H. Howard and 8. D. King & Co., was entitled to equal 
payment with them; and that said attachment being levied af- 
ter those of John A. Erwin, William H. Beach and 8. 8. Far- 
rar & Bros., should not be preferred over them, but should be 
postponed. | 

2d. That the judgment of Nancy C. Frix, being obtained 
at the same term of Court with those which were ordered to 
be paid out of the attachment fund, was entitled to equal sat- 
isfaction. 

I am for affirming the decision of the Circuit Court, upon all 
the points raised in this record. That is, first, in ordering the 
money in hand, to be divided between the judgments obtained 
in the ordinary suits, and the attachment judgment of Mrs. 
Frix—all of these judgments being of the same date. Sec- 
ondly, in allowing the ordinary judgment creditors to retire 
with their money, inasmuch as they were entitled to priority 
of payment, over attachment creditors, whose suits had not ma- 
tured into judgment; and lastly, in directing that the fund dis- 
tributed to Mrs. Frix, and which was sufficient to satisfy her 
demand, should be retained in Court, subject to the claim of 
the attaching creditors, whose attachments were served before | 
that of Mrs. Frix, but whose judgments would be younger than 
hers, owing to the fact that her debt was for rent ; and, conse- 
quently, went into judgment at the first term. 

The disposition of this money wasin accordance with the prac- 
tice of Courts—so far as I am acquainted with it, is in con- 
formity with the opinion of this Court, in 3 Kelly, 169, and 5 
Ga. Rep. 176; and is admitted 'to be law, unless, as counsel 
contend, the 7th section of the Act of 1814, (Cobb, 74,) is re- 
pealed by the 2d section of the Act of 1822, (Cobd, 497); 
and it is to that inquiry, that I propose to address myself. 

» Isthe Tth section of the Act of 1814, which provides, that 
in all cases of attachment, the one first served, shall be first 
satisfied, repealed by the 2d section of the Act of 1822, which 
declares, that all judgments signed on verdicts rendered at the 
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same term of the Court, shall be considered, held and taken to 
be of equal date? In other words, was this Court mistaken 
in holding, as it did, in McDougald vs. Barnard, (3 Kelly, 
169,) that in all collisions between attachments, it is the levy 
which fixes the lien: and not the judgment. 

This is, if I understand it, a fair statement of the ~ proposi- 
tion. 

No one denies or doubts, that judgments obtained in ordina- 
ry suits, whether as between themselves, or in a contest with 
attachment judgments, are to be paid according to their date. 
But we had supposed, and do still think, that, in a conflict be- 
tween attachments only, it isthe levy and not the judgment, 
which fixes'the lien. And that, notwithstanding the attach- 
ments may all go into judgment at the same term; or the ju- 
nior attachments, from being founded on a rent note, or from 
any other cause; should go into judgment first, as in the present 
case, that still, in obedience to the plain and imperative man- 
date of the Act, as understeed and administered for forty 
years, that the attachment first served, should be first satis- 
fied. Such is the unmistakeable language of the 7th section 
of the Act of 1814. And such, it is admitted, is the law of 
the State, unless-that section of the Statute is repealed by the 
Act of 1822. 

Does the 2d section of the Act of 1822, repeal the 7th see- 
tion of the Act of 1814, either by express words, or ‘“ neces- 
sary, irresistible implication” ? It i& not pretended there is 
any express repeal. Are the two Acts, then, so clearly and 
indisputably contradictory and contrary to each other, that 
they cannot be reconciled? ‘The leaning of the Courts’, says 
Mr. Dwarris, on Statutes, “is so strong against repealing the 
positive provisions of a former Statute, by construction, as al- 
most to establish the doctrine of ‘no repeal by implication’.— 
(Page 531.) And the doctrine to be found in all. the books is, 
that the law does not favor this mode of repeal, as it carries 
with it a reflection.on the wisdom of the former Legislature. 
(11 Reports, 63. Dyer, 347. 15 East. 377.) 


But, admitting the maxim, eges posteriores contrarias abro- 
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gant, that is, that if two inconsistent Acts be passed, the first 
‘must give way, and the last be obeyed; yet, there are certain 
‘pules‘which have been prescribed, to test the question of re- 
‘pugnancy—or, rather to ascertain whether obedience may not 
be yielded, both to the old law and the new, without derogating 
from either. I will state several of them. 

A later Statute, which is general and affirmative, does not 
‘abrogate a former, which is particular. (6 Reports, 19 b.) 

Sir 0. Bridgman lays down this doctrine: “that the law 
will not allow the exposition of a Statute, to revoke or alter, 

“by construction of general words, any particular Statute, 
where the words may have their proper operation without it.” 
Lyn vs. Wyn, (Bridgman’s heeauenes 122.) Darey’s “_— 
(Oro. Eliz. 512.) 

A subsequent Act, which can be reconciled toa former Act, 
‘shall not be a repeal of it, though there: be negative words; as 

the 142 Ph. & M. c. 10, that all trials for treason, should 
be according to the course of the Common Law, and not oth- 
erwise, does not take away 35 Hen. 8 e. 2 for trial of treason, 
-beyond sea. Forster's Case, (11 Reports, 63.) 

So, where there is a complete difference’ in the whole pur- 
“view of two Statutes, apparently: relating to the same. subject, 
.as Excise Licenses and Justice’s Licenses, for selling spirituous | 

‘liquors, the former Act remainsin force. King against M. 
Downs and another, (8 T. R. 567.) ee | 

Let ns now collate the several Acts, or parts of Acts, which 
‘relate to this subject. 

By the 26th section of the Judiciary Act of 1799, it is pro- 
‘vided: “that all the property of the party against whom a 
verdict shall be entered, shall be bound from the signing of the 
first judgment; but where several judgments shall be of equal 
date, the first execution delivered to the Sheriff, shall be first 
gatisfied”. (Oobb, 494.) 

By this Statute, it will be perceived, thatthe first judgment 
_ fixes the lien ; and that where there are several judgments of 
equal date, then the priority or preference was to be settled 
by the first execution delivered to the Sheriff. 
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By the Act of 1810, all judgments are made to rank by 
priority of date, in the distribution of money, provided the 
demand of such right, is made before the Sheriff, Coroner‘or 
Constable, paid the money over to the plaintiff in interest, 
The Act is silent, as to any advantage resulting from the first 
delivery of the execution. ((0bb.495, 496.) 

Independently of the General Judiciary Act of 1799, the 
26th section of which I have quoted, there was a separate At- 
tachment Law, passed the same year, as seems to have been 
usual with past assemblies. They never blended this summary 
proceeding by attachment, with actions commenced by. ordi- 
nary process. They are kept distinct, in all of our legislation; 
a fact important to be noted. 

Prior to 1814, Iam unable to ascertain what was the prac- 
tice of the Courts, either as to the conflict of liens between at- 
tachments, themselves, or attachments and ordinary judgments. 
As it respects the satisfaction of attachment judgments, the 
only direction of the law is, that the money be paid into Court, 
and the surplus, if any, turned over to the defendant, or held 
subject to the further order of the Court. 

In 1814, the Legislature passed an Act, not amendatory of 
the Judiciary Act of 1799, but of the general Attachment Law 
of the 18th of February, 1799; and by the 7th section thereof; 
declared that “in all cases, the attachment first:served, should 
be first satisfied”. (Cobd, 74.) Having used the broad terms; 
that in all cases, instead of saying in all attachment cases, to 
prevent a misconstruction of their meaning, and to limit the 
preference thus created, to a contest between attachments only, 
the 8th section provides, that “no lien shall be created by the 
levying of an attachment, to the exclusion of any judgment ob- 
tained by any creditor, before judgment is obtained by the at 
taching creditor”. (Z6.) 

As to the proper exposition of these two sections of the Ace 
of 1814, we refer to the two cases, already cited; in 3 Kelly 
and 5 Ga. R. If 1 have not’misunderstood the argument, the 
soundness of that exposition, apart from the Act of 1822, is 
net disputed. 
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Thus, then, stood the law. of liens in this State, -in 1814— 
namely: that in a controversy between ordinary judgments, 
the oldest took first. If several were of the same date, some 
of the Courts, I infer from the Act of 1822, held that.they di- 
wided the money ratably, while other Judges were of the opin- 
ion that the Act of 1810 did not repeal that clause in the 26th 
section of the Act of 1799, which made the priority of lien de- 
pend upon the first delivery of the execution to the officer, 
where the judgments were of equal date.. There seems to have 
existed, also, some contrariety of opinion, as to the force and 
effect of a first judgment, in appeal cases... In a conflict be- 
¢tween ordinary and attachment judgments, the same rule. pre- 
vailed, viz: the date of the judgment fixed the lien in all such 
cases. But in a contest between attachments, the first served 
had first to be satisfied. And in this state of the question, the 
Act of 1822 was passed. 

-It purports, in its title, to have a two-fold object to accom- 
plish. First, “to amend the 26th section of the Judiciary Act 
‘of 1799”’; and secondly, ‘to prevent the fraudulent enforce- 
ment of dormant executions”. With this latter provision, we 
have, at present, nothing to do. 

It will be recollected what was the 26th section of the-Judi- 
ciary Act of 1799, which is thus recited in the title, to the Act 
of 1822. It was, that the lien of ordinary judgments, was de- 
termined.by their date ; so, that several judgments, rendered 
on different days. of the same term, took precedence of each 
other, according to their respective dates. ‘ And this prefer- 
ence. was left undisturbed, by the Act of 1810. It also di- 
rected, that where several judgments were signed on the same 
day, of the same term, that in such case, the first delivery of 
the execution. issuing on said judgments, should determine the 
preference. By the Act of 1810, it was left doubtful, whether 
the provision had been disturbed. 

Now, then, for the mischief; for in cases like this, we must 
‘ever keep a steady eye on the resolutions of the Barons of the 
Exchequer, in Heydan’s (ase, (3 Rep. 7,) if we would attain 
to the sure and true interpretation of Statutes, namely: the 
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old law—the mischief—the remedy, and the true reason of the 
remedy. Let the preamble, itself, speak upon this point. It 
recites, that “a contrariety of decisions, having taken place in 
the different circuits in this State, as to the time when the 
property of the party, against whom a judgment is entered, 

shall be bound,” &c. 

“ Be tt enacted, That from and after the passing of this Act 
all (?) property of the party against whom a verdict shall be 
entered, and a*judgment signed thereon, in conformity to the 
provisions of the 26th section of said Act of 1799, shall be bound 
from the signing of the first judgment, in cases where no ap- 
peal is entered; but in cases where an appeal is entered from 
the first verdict, the property of the party against whom the 
verdict is rendered, shall not be bound, except from the sign- 
ing of the judgment on the appeal, except so far as to prevent 
the alienation, by the party, of his, her or their property, be- 
tween the signing of the first judgment and the signing of the 
judgment on the appeal. 

“ Section II. All judgments signed on verdicts rendered at 
the same term of the Court, (shall,) be considered taken, and 
held to be of equal date; and no execution founded on said 
judgments, obtained at the same term, as. aforesaid, shall be 
entitled to any preference, by reason of being first placed im 
the hands of the officer’. (Cobd, 496, 497.) 

Did this Act intend to interfere with the relative lien of at- 
tachments, as fixed by the Act of 1814? Does it refer to 
attachment judgments at all? Does it not relate exclusively 
to the lien of ordinary judgments, as adjusted by the Acts of 
1799 and 1810, and the contrariety of decisions made by the 
Courts, upon these Acts? Why amend the 26th section of 
the Act of 1799, in order to reach and control attachment 
liens, which did not come under, and were not regulated by it? 

Indeed, the first section of this Act establishes, conclusively, 
upon its face, that it does not apply to attachment judgments. 
It deelares, that from and after its passage, that “all the property 
of the defendant, against whom a verdict shall be entered, and 
a judgment signed thereon, &c.” whereas, in cases of attach- 
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ment, the lien fastens only upon the property attached. It 
also contemplates an appeal, whereas there is no appeal in 
cases of attachment, except where the party appears and de- 
fends, or replevies, or puts in special bail, &e.; in which case 
it ceases to be an extraordinary proceeding, and becomes an 
ordinary suit against the person. « 

But I forbear to analyze any clause in the first section. 

But, it is said, that the terms used in the second section of 
this Act, are exceedingly broad; and that it makes the judg- 
ment, alone, fix the lien in all cases. Does any one doubt, 
looking that section fully in the face, what is its true intent 
and meaning? The Act of 1822, was designed to amend the 
26th section of the Judiciary act of 1799. The first section 
is declaratory of the law ina matter, about which there had 
been a contrariety of judicial opinion. The second section, so 
far modifies the 26th section of the Judiciary Act of 1799, as 
to make all judgments obtained at the same term, of equal date, 
and not of different dates, because rendered on different days. 
And it further amends said 26th section, by negativing the 
provision which made the first delivery of the fi. fa. the ground 
of preference, where the judgments were of equal date. 

» And here again, we find language which is inconsistent with 
the idea, that attachments were intended to be included. In. 
declaring all judgments obtained at the same term, to be of 
equal date, it designates such judgments, as required for their 
enforcement, executions to issue. But executions do not issue, 
in cases of attachment. Often, the property levied on is sold, 
and the money brought into Court, before the judgment is ren- 
dered; but where this is not done, the sale, after judgment, is 
made under an order of the Court, and not under execution. 

In short, there is not a sentence in either of these sections, 
which, so far from favoring, does not negative the idea, that the 
Act was intended to apply to cases of attachment. 

But we are told, that conceding that this is true, that never- 
theless, by adopting this construction, and making the judg- 
ment fix the lien, 72 all cases, that we avoid a dilemma, from 
which we narrowly escaped, in the case before us. That if the 
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attachment first.served, had gone into judgment, and the mo- 
ney in hand had not. been enough to pay all the judgments, it 
never could haye been distributed. That so soon as Mrs. Frix, 
who had the youngest attachment, drew her pro rata share of 
the money, on.account. of equality in date, with the ordinary. 

judgments, that the attachments served before hers, would have 

seized and appropriated it. But that no sooner would the 

older attachments have taken it, than the ordinary judgments 

would have wrested it from them, because they had older judg- 

ments than the older attachments. And ‘so, the money would 

have travelled in a circle, till the end of time. 

I once said, in anticipation of this difficulty, “sufficient unto 
the day is the evil thereof.” And we are reminded, by our 
young brother Church, whose debut in this case, foretokens his 
future professional distinction, that that dayis uponus. Well, 
what I have to say is, that difficulties, as well as greatness, are 
often magnified by distance ; and both diminish, upon a nearer 
approach and contemplation of them. And the promise is, 
that as our days, so shall our strength be. And this is verified 
in the physical and mental, as well as in the moral world. 

But to return to the point, from which we are so prone to 
wander—does not the principle of the decision made in this 
case, meet the emergency of the one supposed? A has an or- 
dinary judgment for $100; B, an attachment judgment for 
$50, of the same date; and C, an attachment judgment for 
$50, younger than either, but founded on an attachment, served 
before B’s, There is $100 to be apportioned: A takes 
$66.66%, and B, $33.33}. Now upon the doctrine of judg- 
ment liens, A has got all to which he is entitled. Suppose, 
then, C should come forward and dispossess B of his dividend, 
by virtue of another law of liens, namely: that regulating at- 
tachments—what pretence of right would A have, to deprive C 
of this fund?’ He planted himself upon his yudgment lien, and 
by that, he settled and received all that he was entitled to— 
why should he now “ intervene’’, and claim the benefit of an- 
other law of liens, regulating attachment, and not judgment . 
liens ? 
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'» But suppose the principle adopted in this case, be not sound, 
is there not another mode, by which the entire fund, or almost 
the entire fund, would ultimately be absorbed by A, the ordi- 
nary judgment creditor, and thus disentangle the supposed Chi- 
nese puzzle? Let us resume the illustration already put. .We 
have traced the $33.33}, originally appropriated to the youn- 
est attachment served, but oldest attachment judgment, through 
B and C, back to A again, the ordinary judgment creditor. 
Now the error in the solution of this legal crotchet, heretofore 
attempted, consists in supposing that the entire amount of 
$33.331 would continue to perform the same sisyphian-labor ; 
but not so—this sum would again be sub-divided between A and 
B, the former, as before, taking two-thirds, and the latter one- 
third. And so, in passing round, this, the same sub-division, 
would be repeated until nothing but an infinitesimal portion 
would be left. 

And foreseeing this, the Court would order, at once, the-judg- 
ment of A, to be satisfied, in whole or in part, according to the 

amount of money in hand; and the balance, if any, to be paid 
to C, in case of a deficiency to satisfy the whole. 

I do not say that this would be right; on the contrary, I in- 
sist, that the position taken by the Circuit Judge, in this case, 
is the true one. I submit the foregoing, merely, asa practical: 
solution of the supposed enigma, although not expert in an- 
swering conundrums. 

But grant that the Court below was in error, and ‘that. the 
quibble remains unexplained, does it justify this Court in doing 
what the Legislature have failed to perform? Can we make a 
law to meet the case, or what is tantamount to it, can we in- 
voke a rule from an Act, confessedly foreign. to the subject, 
and apply it, arbitrarily, to this case? It may be a good-rule 
to make judgments the only foundation of liens, in all cases ; it 
would certainly avoid the perplexity which'a conflict of liens, 
based upon different principles, sometimes creates, perhaps in 
one case out of ahundred, and more. It maybe expedient to 
‘take away the encouragement held out by the 7th ‘section of 

the Act of 1814, to the vigilant creditor}. still, all this is no- 
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sufficient reason for a Court to render, for not: administering 
the law as it is. : 
Evils infinitely greater in number and magnitude, are likely 
to result to the country, from the improvident Act passed by 
the last Legislature, upon the subject of granting new trials, 
than that growing out of a coflict of liens; yet, we have felt that the 
mandate of the Legislature was obligatory, and we have not 
hesitated to obey it. And we did right, for I hold, that the 
fundamental rule, the dex. Jegum, for the construction of deeds, 
wills and all written instruments, as well as of statutes and 
constitutions, is to ascertain the design and intent of the 
framer ; and when the meaning is indisputably found out, that 
shall prevail, unless controlled by some higher law. ‘ 
In applying rules for the construction of statutes, we should 
never, says Vattel, lose sight of their object; for that must be 
the truest exposition of the law; which best harmonizes with 
its design, its objects, and its general structure. (B. 2, C.17, 
§285.) Said Lord: Mansfield, in Pray vs. Edie, (1 T. R. 313,) 
‘whatever doubts I may have in my own breast, with respect 
to the policy or expediency of this. law, I am bound to see it 
executed according to its meaning’’. ‘‘ Every statute ought to 
be expounded according to its meaning”. (11.2. 63.) . 
If this rule be granted, I ask, did the Act of 1822 intend 
torepeal the Act of 1814? Was this its object? Cannot 
these too Acts subsist together ? Although both relate to liens, 
is not the whole purview ef the two Acts different; the one 
has reference to ordinary judgments, the other to attachment 
liens. Is not the effect attempted to be given, and so far as I 
know, for the first time, to the words “all judgments” in the 
beginning of the 2d section of the Act of 1822, in direct con- 
travention of the rule laid down by Sir Orlando Bridgman, in 
Lyn vs. Wyn, that the law will not allow such an exposition to 
be given to a statute, as by the construction of general words, 
to revoke a particular statute, where the words may have their 
operation without it ? 
While Lord Kenyon, in Williams vs. Pritchard, (4 T. R. 
2, 4,) held that a subsequent Act of Parliament would control the 
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‘provisions of a prior statute, if it were intended:to have that 
operation ; yet, he held, that when it was apparent that it was 
not intended, that the subsequent Act should have such effect, 
that there, although the words were broad enough to repeal the 
former. Act, yet, the Courts had held, that, in such case, they 
“ought not to be so construed. 

It will not be profitable, I apprehend, to extend this discus 
sion. “If Iam at fault in. this matter, I confess myself inops 
consilii—wanting in wisdom to discern the truth. I ‘seldom 
express myself with such confidence, for I rarely feel thesame 
overpowering convictions of intellectual truth. 












Benning, J.—dissenting. 


On the 7th day of December, 1858, three attachments were 
levied on the same effects of Allen A. Williams, an absconding 
debtor—one in favor of John A, Erwin, one in favor of Wm. 
— Beach, and one in favor of 8. S. Farrar & Bros. - 

' On 'the ninth of the same month and year, another attach- 
‘mént, at the instance of Nancy C. Frix, was levied. 

The attachments were all returnable to the March Term, in 

"1854, of Cass Superior Court. 
_‘ At that term, judgments upon ‘ordinary’ process, were ren- 
deréd against the said Allen A. Williams, in favor of Henry 
‘Moore, of Wm. H. Howard, of oe & en and of 
8. D. King & Co. 

‘°At the same term, judgment’ was also rendered, in favor of 
Nancy G+ Frix, on her ‘attachment. 

There had been a fund raised; by the sale of the attached 
effects, sufficient to satisfy all these judgments; but not suffi- 
cient to satisfy them, and also the attachments of Erwin, Beach, 

and 8. 8: Farrar and Bros., not then carried into judgments. 
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At the same March Term, 1854, the plaintiffs in the general 
judgments, moved for an order to require the Sheriff to pay. 
over to them the amounts due on their judgments. 

This motion the plaintiffs in the older attachments objected 
to, because the judgment of Nancy C. Frix, was of equal dig- 
nity with those judgments; and yet, being upon an attachment 
which was levied after the levy of their attachments, should 
not, as they insisted, be preferred to their attachments, but 
should be postponed to them. 

This objection the Court over-ruled, and decided that the 
general judgments were entitled to the full amount due upon 
them, and so made the order moved for. 

Nancy C. Frix then moved for an order to the Sheriff, to 
require him to pay over to her the amount due on her judg- 
ment, as it had been obtained at the same term at which the 
judgments ordered to be paid, had been obtained. 

The Court refused to give the order, but decided that this 
judgment was not, at that time, entitled to any part of the 
fund; but that it should be postponed until the other attach- 
ments went into judgment, and that it might then be paid ac- 
cording to the time at which each attachment was levied. 

To these “rulings and decisions’, the plaintiffs in the older 
attachments, and also the plaintiff inthe younger, excepted— 
the former, on the ground that the judgment of Nancy C. Frix, 
being of equal dignity with the general judgments, was enti- 
titled to equal payment with them, and that her attachment 
having been levied after the levy of theirs, should be post- 
poned, and not preferred to theirs—the latter, on the ground 
that her judgment having been obtained at the same term at 
which the general judgments, ordered to be paid, had been ob- 
tained, was equally, with them, entitled to be paid. 

The plaintiffs making these exceptions, brought the excep- 
tions before this Court, and it over-ruled them, and affirmed the 
decisions of the Court below. 

From this judgment of this Court, I dissent, for these rea- 
sons :— 

The Judiciary Act of 1789 declares, that “all of the pro- 
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perty of the defendant shall be bound from the day of signing 
judgment”. (Watk. Dig. 391.) 

The Judiciary Act of 1792, makes the same declaration. 
(Id. 481.) 

The Judiciary Act of 1797, makes the same declaration, 
with the exception, that for the words, “from the day of sign- 
‘ing judgment’, it substitutes, “from the day of obtaining the 
first verdict’’. 

The Judiciary Act of 1799, restores the.old words, and 
makes additions of itsown. It says: “and all the property 
of the party against whom such verdict shall be entered, shall 
be bound from the signing of the first judgment; but where 
several judgments shall be of equal date, the first execution 
delivered to the Sheriff, shall be the first satisfied’. 

In 1810, the Legislature passed “an Act, to. point out a 
‘regular and definitive rule for the priority of judgments, obtain- 
ed in the several Courts of this State”. It declares, that 
“Call judgments obtained in the Superior, Inferior or Justice’s 
Courts of this State, shall be entitled to the right or claim of 
any money received by the Sheriffs, Coroners, or Constables, 

“agreeable to the date of such judgment or judgments; and . 
that all the property belonging to the defendant or defendants, 
shall be bound, and subject to the discharge of the first. judg- 

_ ment or judgments, obtained in either of the aforesaid Courts: 

provided, the demand of such right is made, before any of the 
aforesaid officers have paid the money over to the plaintiff in 
interest”. (Cobb, 495-6.) 

The chief, if not the only object of this Act, seems to. have 

‘been, to put judgments of Justice’s Courts, upon the same 
footing as that of judgments of the Superior and. Inferior 
Courts; and to let the judgments of all of those Courts, thus put 
upon the same footing, bind money in the hands of executive 

‘Officers, agreeably to the dates of the judgments, just as those 

judgments bound lands and goods of the defendant. 

Until the passage of the Act of 1814, to amend the Attach- 
ment Act of 1799, these parts of the Acts referred to, con- 

4ained all the law known to me, for regulating precedence 
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among creditors pursuing their debts at law, whether by the 
ordinary process against the person, or by the extraordinary 
process against the property. The law thus contained, enene 
to all judgments. | 

What is the rule of precedence, finally prescribed “ thee 
Acts? Itisthis—in the language of the: Act of 1799: ‘all 
the property of the party, against whom such verdict’ shall be 
entered, shall be bound from the signing of the first:judgment; 
but where several judgments shall be of equal date, the first exe- 
cution delivered to the Sheriff, shall be the first satisfied”. The 
Act of 1810, did not repeal this rule—it made a new rule, 
with respect to the claim of money. 

This being the rule as to precedence among creditors, the Act 
of 1814 was passed. That Act is entitled “an Act to amend 
an Act, to regulate attachments in this State, passed the 18th 
day of February, 1799”. ‘In itsseventh section, it says, that 
‘¢in all cases, the attachment first served, shall be first satis- 
isfied”. Whatismeant by the words, “all cases”? . Plainly, 
all cases of attachment. ‘In all cases of attachment, the at-. 
tachment first served, shall be first satisfied”. 

That this is the meaning, is shown by another thing. The 
title of this Act of 1814, and the title of the Act of which it 
is amendatory, have in them nothing, except what relates to 
attachments. To say, thereforeythat the Legislature intended 
the body of the Act. to contain anything else, is to ‘say “ 
Legislature intended to violate the Constitution. 

Section seven, then, is confined to “* cases’ of attachment. 
What is its effect upon them? It is to exelude them all from 
theoperation of the old rule—the rule aforesaid, of. the Judi- 
ciary Act of 1799—as to precedence ‘among creditors, : It is 
to make precedence, in eases of attachment, depend, not on 
the priority of the judgment, but‘on the Prarie pnt ser- 
vice of the attachment. : 

This is seetion seven.’ Touching it; comes section’ eee iit 
says: ‘‘no lien shall be created,’ by the levying ‘of an attach- 
ment, to the exclusion of any judgment’. Exelusion ‘from 
what? | Undoubtedly, from the old *ule—the rule from whith 
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section seven, taken by itself, excludes all attachment judg- 
ments. ' 

Let us, then, so read the section: “nolien shall be created 
by the levying of an attachment, to the exclusion, from the 
old rule, of any judgment”. What sort of judgments? 
Manifestly, such as are excluded from the old rule, by section 
seven, viz: attachment judgments, and no others. 

Let us, then, so also read the section: “no lien shall be cre- 
ated by the levying of an attachment, to the exclusion, from 
the old rulé, of any attachment judgment, obtained by. any 
creditor, before judgment is obtained by the attaching credi- 
tor”. What attaching creditor? Plainly, the creditor levy- 
ing that attachment.. The section, therefore, may also be so 
read. ad 


But even then, the section will not be full. Other words 
will have to be supplied. As it stands, it is still a negative. 
pregnant, of which the word “before” is the sign. What is 
the affirmative, which the negative carries within it? The 
easiest way to answer this, is to supply the affirmative. When 
seen, it will speak for itself: “no lien shall be created by the 
levying of an attachment, to the exclusion, from the old rule, 
of any attachment judgment, obtained by any creditor, before 
judgment is obtained by the creditor levyiny that attachment ; 
but a lien shall be created, by the levying of an attachment, 
to the exclusion, from the old rule, of every attachment judg- 
ment not obtained before judgment is obtained by the creditor 
levying that attachment’—that is to say, to the exclusion of 
all attachment judgments, obtained at the same time at which 
judgment is obtained by the creditor levying that attachment, 
or afterwards. | 








The result, according to this exposition is, that section eight 
is merely an exception to section seven.. The rule in section 
seven includes..within it, all.cases.of attachmeut.. The Leg- 
islature did not-wish to.include all. . They, therefore, by sec- 
tion eight, excluded from the.rule, certain of the cases . which 
the rule included, viz: the eases. which, although not served 
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first, should get into judgment before the cases which were 
served first, should get into judgment. 

This exposition makes the section consistent with the title 
of the Act, and therefore, with the Constitution. It makes 
the section have something to do, namely: to restrain the gen- 
erality of section seven ; and it finds a remedy for what may 
be supposed to have been the mischief intended to be reme- 
died by both sections. What was that mischief? The rule of 
precedence, among creditors, prescribed by the Judiciary Act 
of 1799 was, that “all of the property of the party against 
whom such verdict shall be entered, shall be bound from the 
signing of the first judgment; but where several judgments 
shall be of equal date, the first execution delivered to the Sher- 
iff, shall be the first satisfied” —that is to say, if yudgments 
are of equal merit; then the fi. fa. of most merit—the fi. fa. 
which gets itself first delivered to the Sheriff, and thereby does 
all it can, to be the first to seize the defendant’s property, 
shall be the first satisfied. Now, thisrule of precedence did not 
extend to attachment cases. In them, the property is seized at 
the start, before the time of fi. fas. has come. May not the 
Legislature have thought a rule good as to one class of cred- 
itors, viz: those by ordinary suit, would be good for another 
class, viz: those by extraordinary suit; and therefore, have 
considered it a mischief needing remedy, that this latter class 
should be without the benefit of such a rule? What was the 
legal spectacle before the Legislature? It saw, among credi- 
tors, by general judgments of equal date, those who were most 
active to get property seized under their fi. fas. prefered ; 
but that among attachment creditors, having judgments of 
equal date, those who had first caused the property to be seiz- 
ed—that is, those who had first served their attachments, were 
not preferred, and what was more natural than for it to say— 
why this discrimination in the rule, when there is none in the 
reason of the rule? It isa mischief. It shall be remedied. 
Judgment creditors, by attachment, shall have the same fare 
as judgment creditors, by ordinary process. Now, my exposi- 
VOL. Xv. 49 
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tion of section eight effects this. That exposition is, that 
among attachment judgments of the same date, the one found- 
ed upon the attachment first served—first scizing property, 
shall be first satisfied. But where the attachment judgments 
are not of the same date—where one is “obtained before” 
another is, it shall be preferred to that other, although that 
other may be founded upon an earlier served attachment, and 
this, in analogy to the rule, as to ordinary judgments of dif- 
ferent dates. 

If I am right in this, I am right in dissenting from the judg- 
ment of the Court. Nancy C. Frix’s attachment judgment 
was obtained before the other attachments were carried into 
judgment. She, therefore, according to my interpretation of 
the law, had the preference over the other, attachment cred- 
itors, although their attachments were served two days before 
hers was. The judgment of the Court said, in effect, that she 
had not this preference. 

But, I have two special objections to that judgment. Thev 
have already been shadowed forth. They are, first, that that 
judgment, as I think, makes the Legislature intend, first, an 
unconstitutional thing ; second, a useless thing. 

That judgment, according to my understanding of what the 
Court said, when delivering it, assumes that the words “any 
judgment’, in the said eighth section, mean any judgment by 
ordinary process, and do not mean any judgment by attach- 
ment. 

Now, if those words do mean this, they mean something 
different from anything contained in the title of the Act. The 
title is, “ An Act to amendan Act, entitled ‘an Act to regu- 
late attachments in this State’, passed the 18th day of Feb- 
ruary, 1799”. (Lamar’s Com. 69.) There is nothing in this 
about judgments by ordinary process. ‘To say, therefore, that 
the Legislature, by the words “‘any judgment”, in section 
eight, intended judgments of this kind, is to say it intended 
what was unconstitutional. To say the Legislature intended 
that kind, and not attachment judgments too, is to say this in 
a still greater degree. 
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Indeed, there is no other part of the bodies of either this 
Act, or of the Act which it amends, which, as it seems to me, 
can, by any kind of construction, be made to refer to ordinary 
judgments. Why should this part be an exception to all the 
rest ? 

And this brings me to my second objection, which is, that if 
the words “any judgment” mean only any judgment by ordi- 
nary process, they mean a useless thing. They have a mean- 
ing, indeed, which renders the whole of section eight useless. 
Why? Ordinary judgments were not affected at all by section 
seven. The words of that section are, “in all cases the 
attachment (not the ordinary process) first served, shall be first 
satisfied”. This then, does not affect ordinary judgments—does 
not exclude them from the rule of precedence made for them. 
And if this does not, no other part of the Act does. For 
aught that there is in this Act, then, ordinary judgments stand 
just as they stood before it existed. This being so, let us read 
the eighth section with that meaning supplied, which the judg- 
ment of the Court assumes to be its true meaning: “ No lien 
shall be created by the levying of an attachment, to the exclu- 
sion of any general judgment, (that is to say, to the exclusion 
of any judgment which there is no rule that excludes,) obtained 
by any creditor, before judgment is obtained by the attaching 
ereditor’’. 

Now, to say the Legislature meant this, is to say it meant a 
useless thing. 

I would ask, is not one thing perfectly clear, viz: that the 
the judgment of this Court must have been what it was, if there 
had been in the Act no section eight, but only a section seven. 
The judgment, in effect was, that the ordinary judgment cred- 
itors should be preferred to the older attachment creditors. 
This they were entitled to, by the Act of 1799, their judg- 
ments beingolder. But that, as to the attachment judgment 
creditor, the judgment was, that she should not be preferred to 
the older attachment creditors, though she had judgment and 
they had not. Their attachments were first served, and _sec- 
tion seven says: in all cases, the attachment first served, shall 
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be first satisfied. The judgment of the Court, therefore, must 
have been what it was, had section eight been struck out of the 
Act. 

But my objections to the judgment of this Court, depend 
more upon another thing. I think that both ‘sections, seven 
and eight, of the Act of 1814, have been repealed. I consider 
them to have been repealed by the Dormant Judgment Act, as 
it is called, of 1822. These are my reasons for this opinion. 

The words of the Judiciary Act of 1789, were: “ But all 
the property of the defendant shall, nevertheless, be bound 
from the day of signing judgment”. Those of the Act of 
1792, were the same. Those of the Act of 1797, were also 
the same, except that for the words “from the day of signing 
judgment”, were substituted the words “from the day of ob- 
taining the first verdict’. Then, the words of the Act of I799 
were: “ All the property of the party against whom such 
verdict shall be entered, shall be bound from the signing of the 
first judgment; but where several judgments shall be of equal 
date, the first execution delivered to the Sheriff, shall be the 
first satisfied’. The Act of 1810 made no change in this rule 

“of the Act of 1799, material to any point involved in the pres- 
ent discussion. 

Then came the Act of 1814. Its words are: “in all cases, 
the attachment first served, shall be the first satisfied”. ‘No 
lien shall be created by the levying an attachment, to the ex- 
clusion of any judgment obtained by any creditor, before 
judgment is obtained by the attaching creditor”. Now, these 
words, be their meaning what it may, to the extent of that 
meaning, are repugnant to the words of the Act-of 1799, which 
words extend to all sorts of judgments, and therefore, to that 
‘extent, they repealed the words of that Act. It follows, that 
if the Act of 1799, as to the words of it aforesaid, should af- 

terwards have been revived, the revived Act would be as re- 
' pugnant to the two sections of the Act of 1814, as they had 
“been to it, and it would, therefore, have repealed those two 
‘sections. 

Now, the Act of 1799 was never, it is true, in this respect, 
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expressly revived. But that was done which was equivalent 
to reviving it. It was done by the Dormant. Judgment Act 
of 1822. 

The title of that Act is: “ An Actto amend the 26th section 
of the Judiciary Act of 1799” &c. the very section which con- 
tains the words of that Act which I have quoted. The first 
section declares, ‘That all property of the party against 
whom a verdict shall be entered” (the very words of the Act 
of 1799,) “and a judgment signed thereon, in conformity to 
the provisions of the twenty-sixth section of the Judiciary Act 
of 1799, shall be bound from the signing of the first judg- 
ment”, &c.—again the very words of the Act of 1799. Thus 
far, then, the rule of 1799 is re-enacted by the Act of 1822, 
and that rule now made a new law, is just as repugnant to the 
seventh and eighth sections of the Act of 1814, as they were 
repugnat to it when it was the old Jaw. But this time, being 
the later law, it repeals them, as they had repealed it, when 
they were the later. If repugnancy repeals in one ease, it 
does in the other; for it is the same two things opposed both 
times. The only difference is, they change places as to poste- 
riority. 

The Act of?1822 went further—it not only repealed, as I 
think, those two sections, but it repealed what I conceive to 
have been the reason of those sections, viz: adesire, on the 
part of the Legislature, to make precedence in attachments, 
analogous to precedence in ordinary suits—to make it depend, 
in both cases, when other things are equal, upon the first seiz- 
ure of property. In the second section, the Act says: “All 
judgments signed, on verdicts rendered at the same term of the 
Court, be considered held and taken to be of equal date, and 
no exectttion founded on satd judgments, obtained at the same 
term, as aforesaid, shall be entitled toany preference, by rea- 
son of being first placed in the hands of the officer”. 

There are other reasons which go to show that those sections 
of the Act of 1814, were repealed by this Act of 1822. 

Three days after the passage of this Act of 1822, the Le- 
gislature passed “an Act toauthorize parties, plaintiffs, to issue 
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summons of garnishment in certain cases, as in cases of at- 
tachment”, in which it was declared, that ““when any money 
shall be paid into Court, or shall be raised by the Sheriff, or 
his deputy, or by a Constable, under this Act, the same shall 
be paid over to judgments or executions against the defendant, 
as in other cases, according to the priority established by 
law”. 

Now, the priority established in other cases of money in the 
hands of the Sheriff, Coroner or Constable, was a priority 
‘“‘agrecable to the date of” judgment. (Act of 1810, Cobb, 
496.) 

A garnishment is but a sort of attachment, and unless the 
Act of 1822 repealed the seventh and eighth sections of the 
Act of 1814, we have to say, that the Legislature intended there 
should be one rule of precedence, for one sort of attachments, 
viz: the rule of priority of service, and another rule for an- 
other sort, viz: the rule of priority of judgment. 

If the Legislature did not intend to repeal these sections, 
they intended to leave the law in a condition which makes it a 
thing, in some cases, of which this is one, impossible to be ad- 
ministered. , 

For, say that the sections remain unrepealed, and that they 
mean what this Court held them to mean, viz: that among at- 
tachments, the first served shall be the first satisfied, and that 
as to ordinary judgments, the old law shall continue, and those 
judgments have precedence according to priority, whether as 
between themselves, or as between themselves and attachment 
judgments, then, how is the law to be administered in this case ? 

To answer this question, in the simplest way, let us suppose 
that the motions, with respect to the money in this case, had 
not been made at the term of the Superior Court, at which they 
were made, but at another and subsequent term—a term at 
which the attachments first served, had also got into judgment. 
This will, obviously, not vary the legal character of the case. 
Suppose the motions to have been thus postponed—in that 
event, the state of things would have been this: A fund; with 
three sets of claimants upon it, all having their claims in judg- 
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ment—the first set, say, having the youngest judgments, but 
judgments founded on the oldest attachments—the second set 
having an older judgment, but one founded on a younger at- 
tachment—the third set having older judgments than the first, 
and as old as the second, but judgments founded on ordinary 
process. The fund is not sufficient to pay all. 


These are the facts to which the law is to be applied—how ~ 
can it be done? ‘The first set of claimants state their claim to 
the Court, and say our attachment was first served ; therefore, 
we must be satisfied before tke second set of claimants—the 
Court says yes. The third set say, ah, but our judgment is ol- 
der than that judgment of the first set, and judgments have 
preference, according to age—the Court says yes. The sec- 
ond set then say, true, and our judgment is asold as that judg- 
ment of the second set; and therefore, whatever it gets, we 
are halves in—yes, says the Court. But, break in the first set, 
our attachments are older than the attachment of the second 
set, and that gives us the right to take from it, whatever it 
gets from set No. 8—yes, says the Court. But, says set No. 
3, whatever set No. 1 takes from set No. 2, we are entitled to 
take from it, for our judgment is older than the judgment of set 
No. 3—yes, says the Court. But, says set No. 2, we must 
have an equal division with set No. 3, for our judgment is as 
old as their judgment is. And so, the fund would go round and 
round, world without end—the Court all the time sitting me- 
chanically by, merely to serve as the motive power. 

Did the Legislature intend such results as this should ever 
happen? But did it intend that they should be of perpetual 
recurrence ? 

In addition to all this, I may say, in conclusion, that the 
general spirit and policy of our law, from 1789 downwards, has 
been to make precedence among creditors, depend upon the 
priority of their yudgments. A rule which depends upon this, 
is easily understood—easily administered—a rule that presents 
fewest temptations to fraudulent practices—a rule that best en- 
ables all concerned, to find out the condition of a debtor's prop- 
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erty—a rule of at least as much fairness, as any other—above 
all, a rule with which the business mind is familiar. — 

For these-reasons, I dissent from the judgment of the Court, 
and think that that judgment should have been one giving the fund 
to the attachment judgment, and the general judgments, in pro- 
portion to their respective amounts, and postponing the attach- 
ments not in judgment, though oldest in date, to all of the 
judgments. 





No. 51.—Noau Suapwick, et al. plaintiffs in error, vs. Mary 
McDona.p, defendant. 


[1.] The Court, for mesne profits, in ejectment, may be in the name of either 
the nominal or the real plaintiff in the ejectment. 

[2.] A charge to the Jury, in ejectment and trespass, for mesne profits, that 
there cannot be.a recovery for mcsne profits, uniess the count therefor, is 
in the name of the real plaintiff, and against the real defendant, is errone- 
ous; and a new trial must be granted for the error, even if the verdict be 
for the defendant in the ¢cjectment suit. 


Ejectment, in Cass Superior Court.. Tried before Judge 
Joun H. Lumpkin, March Term, 1854. 


This was an action of ejectment, brought in the name of 


Doe ex dem. Noah Shadwick et al. vs. Roe and Mary McDon- 
ald, tenant in possession. 

The declaration contained a count for mesne profits, in fa- 
vor of John Doe against Richard Roe. 

The plaintiff introduced Ransom A. Whitehead, as a wit- 
ness, who testified, amongst other things, that defendant was 
in possession of the land, when the suit was commenced ; and 
“that the land was in Cass county, when the suit was com- 
menced, ‘and was so still, unless the county line had been 


ehanged”’. 
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On his cross-examination, he stated that he had not been to 
defendant’s house, since from six months to a year before thé 
suit was commenced; and that defendant did not live on the 
lot sued for, but on an adjoining Jot. 

H. W. Cobb testified for plaintiff, that defendant lives three 
or four miles from the Paulding line. The plaintiff then jntro- 
duced his title papers, and the defendant introduced hers, 

After the evidence had been submitted, and a portion of the: 
argument made to the Jury, defendant moved to continue the 
cause, for the purpose of filing a plea of the Statute of Limita- 
tions; which was resisted by plaintiff, and the Court allowed 
the continuance, unless plaintiff would consent that the plea 
might be filed instanter, which the plaintiff permitted to be 
done, excepting to the decision of the Court. 

The Court charged the Jury, that a recovery for mesne prof- 
its, could not be had, unless the count therefor was in the name: 
of the real plaintiff, and against the real defendant. 

The Court charged, hkewise, that it must be proven that the 
land sued for, was in Cass county ; and also, that if they found 
the witness mistaken in one point, they were at liberty to dis- 
believe the whole of his testimony; to which portions of the: 
charge, plaintiff excepted. 

The Jury found for defendant, and plaintiff moved a new: 
trial, on the gound that the verdict was contrary to the evi-: 
dence, and that the Court erred in the several points above sta- 
ted. The motion was over-ruled by the Court, and the plaintiff” 
brings thereupon his bill of exceptions. 


Axi, for plaintiffs in error. 

MILNER, for defendant. 

By the Court.—Bunnine, J. delivering the opinion. 

The potion for mesne profits, may be in the name of the nom~ 


inal plaintiff in the ejectment, or in the name of the real plain- 
VoL. xv. 50 
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tiff. This is the rule, according to the law of England, as that 
law was, when it was adopted by Georgia. (Adams’ Eject. 
880.) 

But our Statute of 1834, with respect to mesne profits, has 
abolished the separate action for them, and instead of that ac- 
tion, has given permission to “ all plaintiffs in ejectment, to add 
@ count or counts in their writ of ejectment’’ for mesne profits. 

f1.] This is permission to make the count for mesne profits, 
@ count in the names of the fictitious parties, corresponding to 
the main count—the declaration in ejectment, itself. All. the 
counts in the same declaration, ought to be between the same 
parties. (Cobb's Dig. 489.)° _ 

It was, therefore, error in the Court below, to charge the 
Jury, that no mesne profits could be recovered in the case, un- 
less the count for mesne profits was in the name of the real 
plaintiff, and against the real defendant. 

[2.] The Jury returned a general verdict for the defendant. 
This error of the Court, therefore, did the plaintiff no harm 
whatever; because, if he was not entitled to the land, he was. 
not entitled to rent—and the verdict finds, that he was not en- 
titled to the land; still, it is an error, for which the plaintiff 
must have a new trial. A late Statute makes that necessary— 
the Act of the last Legislature, “to regulate the granting of 
new trials’. 

This Act, in its first section, says, among other things, that 
“it shall be oblégatory upon the Superior Courts of this State, 
to grant new trials in all cases, where an exception to any por- 
tion of the pleadings may be illegally sustained, or illegally 
over-ruled by the presiding Judge, against the applicant for a 
new trial ; in all cases where any evidence may be illegally sub- 
mitted to or illegally withheld from the Jury, against the de- 
mand of such applicant, in all cases wiere the presiding Judge 
may deliver an erroneous charge to the Jury, against such ap- 
plicant, or refuse to give a legal charge, in the language re- 
quested, when the charge, so requested, is submitted in writing”. 

The Act further says, “that it shall be obligatory upon the 
Supreme Court of this State, to reverse the judgment below, 
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and award a new trial, in every ease where it shall appear that 
an error has been committed in any of the points enumerated 
in the first section of this Act, by the Judge presiding on the 
trial of the cause”. 

Under this Act, ‘in all cases where the presiding Judge 
may deliver an erroneous charge to the Jury against” the ap- 
plicant, for a new trial, itis made “obligatory” upon this 
Court to do one thing, and no other, viz: “‘ to reverse the judg- 
ment below, and award a new trial”. The rule imposed upon 
this Court is universal, unconditional and peremptory. It isa 
rule to be satisfied by nothing short of passive obedience. Ac- 
cordingly, we reverse the judgment of the Court below, and 
award a new trial, for the charge of the Court below, with res- 
pect to the count for mesne profits, was “ erroneous”, although 
its erroneousness was of a kind which, as things turned out, did 
the party against whom it was made, the plaintiff, no harm. 
Had the charge been what the plaintiff requested it to be, the 
result would have been the same to him. A general verdict 
against him, for the land, must have carried with it a verdict 
against him for mesne profits, even if the Court had told the 
Jury that the count for mesne profits was good. 

As to the other charges and decisions excepted to, we are not 
prepared to say that we think any of them to have been wrong. 





No. 52.—Anexanper G. Buiocn, plaintiff in error, vs. 
SamuEt Smiru and another, administrators, &e., defendants 
in error. 


[1.] Itis not necessary that a witness should give the precise words used 
by a party who makes an acknowledgment, which is relied upon as ta- 
king a case out of the Statute of Limitations. A statement of the sub- 
stance of such acknowledgment, is sufficient. 


[2.] A distinct admission of a present subsisting debt, is an acknowledgment 
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from which a new promise will be implied, and is sufficient to take a case 
out of the Statute. 


{3.] Where a witness is asked to look upon an account appended to a set of 
interrogatories, in which an item appears, as a charge for a negro man, 
named Jerry, furnished to defendants’ intestate; and to state what. he 
knew, going to show that he owed the same, and the witness replied, that 
on acertain day, and at a certain place, the defendents’ intestate acknowl- 
edged the justice of the claim for the negro man Jerry: Held, that such 
acknowledgment related to the item specified, and was an admission of 
the indebtedness charged on account of this negro. 


{4.] A conditional promise does not take a case out of the Statute, unless a 
compliance with the condition be proven. But where there is, first, a dis- 
tinct acknowledgment of aparticular debt, and.afterwards, a promise to 
pay it, inland, at that time, if the same would be received at a certain price: 
Held, that the condition applied to the promise to pay at that time, and not 
to the promise to pay generally. 


[5.] The Judge should interfere and prevent counsel who, are in conclusion, 
» from referring to, and arguing upon facts, as a part of the case, which have 
not been given in evidence. 


Assumpsit, &c., in Cass Superior Court. . Tried before Judge 
Jno. H. Lumpxin, March Term, 1854. 


This was an action upon an account. The Statute of Limi- 
tations was pleaded, and a new promise relied upon. The 
proof was, that in 1849, the witness heard the defendants’ in- 
testate acknowledge the justice of the account, and promised 
to pay it at that time, if the plaintiff would take a certain piece 
of land, at $1200. Another witness swore, that in 1850, de- 
fendants’ intestate said he was owing plaintiff, and was desi- 
rous to pay him. 

The Court charged the Jury: 

1st. That if the witness testified to an acknowledgment of 
the justice of the account, without giving the words of defend- 
ant’s intestate, it was insufficient—being the mere opinion of 
the witness, which he cannot testify to; and this, in the opin- 
jon of the Court, will control this case. 

To this charge, plaintiff excepted. 
2d. That, to take a case out of the Statute of Limitations, 
the plaintiff must prove that defendant made a clear and 
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distinct acknowledgment, that the particular account sued on, 
was one that he was willing and liable to pay. 

To this charge, plaintiff excepted. 

‘A motion was made for a new trial, because the Court per- 
mitted A. R. Wright, the counsel for defendant, to state, in 
his concluding argument to the Jury, that the negro, Jerry, 
(one of the items in the account,) was given to and sent home 
with the defendants’ intestate, (he being the son of the plain- 
tiff); and the law presumed a gift, there being no evidence of 
these facts. 

The Court refused the motion, because the Court charged 
the Jury, that there was no evidence of a gift, and they must 
not consider it. 

To this decision, plaintiff ’s counsel excepted. 

And upon these several exceptions, error has been assigned. 


Axtn and Coss, for plaintiff in error. 
MILNER, for defendant in error. 
By the Court.—Starnes, J., delivering the opinion. 


[1.] We know of no rule which forbids the statements of a 
Witness, as to the acknowledgments of a party to the suit, from 
being admitted as evidence, unless the witness gives the very 
words which had been used. Such a rule would be productive 
of very great inconvenience and injustice. It constantly happens, 
that witnesses can remember no more than the tenor and ef- 
fect of the conversations which transpire in their hearing, and 
on the proof of which, important interests depend. If these 
conversations could not be given in evidence, because the wit- 
nesses could recollect only their substance, and not the precise 
words employed, serious, indeed, would be the consequences 
which would result; for, perhaps, inthe large majority of sach 
eases, the substance, only, could be remembered. 

When what was thus said, is substantially stated, if the tes- 
timony be not clear and definite, cross-examination should per- 
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form its office, and submit it to the test of careful scrutiny ; 
and if it still remain vague, indefinite and uncertain, this may 
possibly present:a good reason for its rejection. | But it-will not 
do to hold it insufficient, merely because the words used, ‘are 
not stated. 

Especially is it erroneous for the Court, in his charge to the 
Jury, to apply this rule, when no objection has been made to 
the testimony. s 

[2.] A distinct admission of a present subsisting debt, is 
such an acknowledgment as will take a case out of the Statute 
of Limitations. Itis not necessary, that the party should ex- 
press himself willing and liable to pay. This would be an ex- 
press promise. A promise is implied, from an acknowledg- 
ment that a particular debt is still due. (Angel on Lim. 218. 
Dickinson vs. McCamey, 5 Gia. 486.) 

It is true, that the acknowledgment will have no binding ef- 
ficacy, if it be vague, and go only to the extent of admitting 
some general indebtedness. There should be an acknowledg- 
ment of a particular debt, as-then due. From this, as we have 
said, the law implies a promise to pay. (Angel on L. 254, 260. 
Martin vs. Broach, 6 Ga. R. 21.) 

[8.] It is said, that there is no such particular acknowledg- 
ment proven by the witness, James 8. Bulloch, except as to 
the sum of $400 or $450—cash furnished. That there is no 
specific acknowledgment of indebtedness, as to the negro, whose 
value appears as one item in the account. 

In the 2d interrogatory, the plaintiff ’s counsel requests this 
witness to look upon the annexed account, and state all that 
he. knew, going to show that Nathaniel H. Bulloch owed the 
plaintiff. That account contained the following item: “To 
value of negro man Jerry, $800”. Now, to this request, as 
thus submitted, the witness replies, that on a particular occa- 
sion, and at a certain place, N. H. Bulloch “acknowledged 
the justice.of the claim fot the negro man Jerry”. What 
claim? Surely, that to which the attention of the witness had 
been called, as it appeared in the account. We think this a 
fair and proper construction. If it were not the meaning of 
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the witness, the defendants, by suing out other interrogatories, 
should have shown it. 

[4.] It was also urged, that a conditional promise doés not 
take a case out of the Statute, unless it be proven that there 
has been a compliance with the terms of the condition. That 
the promise by defendant’s intestate, as proven by this wit- 
ness was, that he would pay the debt in land, if the plaintiff 
would take the same at $1200; and that there had been no 
proof of readiness and willingness on the part of the ar 
to take the land on these terms. 

The abstract proposition, as presented by the counsel, is cor- 
rect. But the promise was not suchas he supposes. The 
clear and definite statement of the witness is—first, that the 
defendant’s intestate acknowledged the justice of certain items 
in the account. Secondly, that he promised to pay them at 
that time, if the creditor would take payment in a certain 
piece of land, at the value of $1200. Not that he would pay 
only in land, if the same were taken at the price aforesaid ; 
but that he would pay at that time, in land, if taken at that 
price. There is nothing in such terms, which can . be held to. 
modify the absolute promise to pay, which is to be — 
from all else that was said by the intestate. 

[5.] It is alleged as error in the Court below, that he per- 
mitted one of the counsel for the defendants, in the concluding 
argument, to influence the minds of the Jury, by reference to 
matters which were not in proof before them. Without. paus- 
ing to examine the accurate weight of this exception—inas- 
much as we reverse the judgment on other grounds—we shall 
simply say, what this Court has declared, in substance, on for- 
mer occasions, that such a proceeding should be discouraged 
by the Circuit Bench, as highly wrong and reprehensible; and 
that we will do all that in our power lies, to sustain and up- 
hold that Bench, in such wholesome: and proper interference 
and restraints,as may be deemed necessary to repress this 
practice. 

Judgment reversed. 
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No. 58.—Rozert Hacker et al. plaintiffs in error, vs. Tax 
State or Grorcia. Mites Hacker e¢ al.. plaintiffs in 
error, vs. THE STATE OF GEORGIA. 


[1.] Where the bill of exceptions is signed, and notice thereof is served on 
counsel, who acted as Solicitor General, ad interim, after the adjournment 
of the Court for which he was appointed, it is insufficient. Aliter, if it had 
been done during the term. 


Sei. fa. on bond, from Cobb Superior Court—consolidated 
in Supreme Court. Decisions by Judge Hitz. 


A motion was made to dismiss the writs of error, in these 
causes : 
1st. Because no original notice was filed or served, of the 
signing and certifying of the bill of exceptions. 
The Clerk certified that he sent up such a notice, but none: 
such appeared among the papers. 
2d. Because the. bill of exceptions was not signed or certi* 
fied, within thirty days from the adjournment of the Court. 
The Judge certified that the bill of exceptions arrived at his 
residence before the expiration of the thirty days, but from “un- 
avoidable casualty, he did not receive it” until afterthe expira- | 
ration of the time. 
3d. Because the writ of error and citation were served on 
John M, Edge, Solicitor General, pro tem. appointed ‘for that 
particular term, and near two months after the adjournment of 
- the Court. 


AKIN, for the motion. 
Burcu, contra. 
By the Court.—Lumrxin, J. delivering the opinion. 


{1.] A preliminary motion was made to dismiss the writs of 
error, in these cases, upon several grounds. We deem it ne- 
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cessary to consider one of them, only, namely : that no notice 
was served upon the defendant; for, if this objection be wéll 
taken, in point of fact, it is fatal. 

The Act organizing this Court, requires that in a criminal 
cause, the notice of the signing of the bill of exceptions, shall 
be served on the attorney or Solicitor General. The notices, 
in these cases, were served on John M. Edge, who, in the ab- 
sence of the Solicitor General, of the Blue Ridge Circuit, E. 
D. Chisolm, had acted as Solicitor General, pro tempore, under 
the appointment of the Court, for the term at which these 
causes were tried. His office, and consequently, his connection 
with the cases, terminated with the adjournment of the Court. 
He no longer represented the State of Georgia, in the further 
prosecution or defence of these cases ; service on him, therefore, 
some two months thereafter, was neither a service on the de- 
fendant, or his attorney, as. required by the Statute. It 
amountelto nothing. Had the bills of exception been ten- 
dered and signed, and the notices served on the acting Solicitor, 
during the term, it would have been sufficient. Mr. Chisolm 
now insists on this objection, in behalf of the State, and.it must 
prevail. uy 

Nor can the plaintiffs in error, complain of the application 
of strict law to their cases. They stand accused of: odious of- 
fences, to wit: the one for harboring a slave, with intent to 
steal him, and the other, for aiding and abetting in the . perpe- 
tration of the crime. And their defence to their bonds, as 
the record shows, is purely technical. Under such circum- 
stances, we would not feel inclined to stretch the powers of the. 
Court, for their relief, even if we had the right to do so. 

The writs of error must be dismissed. 


von. xv. 1 
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No. 54.—Isaac Mackry and Epurarm §. Joxxson, plaintifis 
in error, vs. ALLEN BLake, defendant in errox.. 


[1.] Where an attorney shall ‘institute a suit im any of the Courts of the 
State, in behalf of a non-resident plaintiff, to which a set-off is pleaded, 
and a judgment rendered for the defendant, tle attorney shall be liable for 
the cost. 


Motion, in Hall Superior Court. Decided by Judge Jack- 
Son, September Term, 1853. 


Ephraim 8. Johnson, an attorney at law, brought suit in fa- 
- vor of Isaac Mackey, a non-resident plaintiff, against Allen 
Blake, in Hall Superior Court. The defendant filed a plea of 
set-off, larger than the plaintiff’s claim, and recovered a judg- 
ment for the overplus, and issued a fi. fa.thereon. The pres- 
ent motion was to enter up judgment against the attorney, 
Johnson, for the costs, under the Statute making attorneys lia- 
ble for the costs, in cases where the plaintiff resides out of the 
county. Johnson resisted the motion, and on its being granted 
by the Court, sued out a writ of error to the decision thereon. 


McDonaLp, for plaintiff in error. 
Hutt, for defendant in error. 
By the Court.—Lumpxiy, J. delivering the opinion. 


[1.] The decision of this case, depends upon the construc- 
tion to be put upon the first section of the Act of 1812, (Codd’s 
Digest, 505,) which was re-enacted and declared to be in full 
force, by the Act of 1839. (Jd. 507.) This section declares,. 
“that where any attorney shall institute a suit, in any of the 
Courts of this State, for and in behalf of any person or per- 
sons, who resides or reside out of this State, or out of the coun- 
ty in which the defendant or defendants may reside, and in 
which such suit may be tried, such attorney shall be liable to: 
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pay all costs, in case such suit shall be dismissed, or the plain- 
tiff or plaintiffs be cast in his, her or their suit; and it shall 
be lawful for the Clerk of said Court, to issue execution against 
said attorney or attorneys, for the amount of the cost. of said 
suit”. 

Can thenon-resident plaintiff, when, under a plea of set-off, 
the defendant gets a judgment against him, for a balance, 
be said to be “ cast in his suit’? 

It may be contended, with some plausibility, at least, that 
where the plaintiff sustains his cause of action, and is cast, as 
in the present instance, by reason only of the set-off of the 
defendant, which is in the nature of a cross-action, that the 
attorney should not be held liable; that he is without fault, 
not having misjudged, as. the result shows, the plaintiff’s rights. 

But even if this were so, it would not protect the counsel in 
the present case. The plaintiff’s writ, was to recover two 
items of indebtedness—one for $50 cash loaned, and the oth- 
er $14 for 9 barrels of corn. The defendant pleaded that the 
first item was loaned, to be bet on cards; and consequently, 
was not collectable under our law. He also filed a set-off for 
$23. The Jury sustained his defence, as to the $50, and gave 
him a verdict for the excess of his account, over the second item 
of the plaintiffs. It must be admitted, therefore, under any 
view of the Act, that the plaintiff was cast, as to the $50; 
and for the other demand, he might and should have sued in 
the Justice’s Court. And had no set-off been filed, he could 
only have obtained judgment for the $14, which would have 
drawn after it no more costs than is allowed in the Justice's 
Court; and the attorney would have been responsible to the 
officers of Court, for the difference. 

But, we apprehend, we shall best subserve the intention of 
the Legislature, by holding that, in contemplation of the Act 
of 1812, the plaintiff is cast, whenever a judgment is rendered 
against him, no matter from what cause. So far as the offi- 
cers of the Court are concerned, it can certainly make no dif- 
ference, whether the plaintiff be cast for want of a legal cause 
of action;; proof to sustain it; the neglect of counsel, or be- 
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cause his claim has been overcome by that of the defendant. 
Inany and all these cases, the plaintiff is equally liable for 
costs; and he is beyond the reach of those whom the Statute 
intended to secure. 

The object of all of our legislation, from the earliest Judi- 
cial history of the State, was manifestly designed to protect 
the officers of Court, in the collection of their costs. And 
this is right. The service they render is compulsory; it 
should not be gratuitous. And where the remuneration can- 
not be had out of the party, it would seem to be reasonable, 
that it should be paid by the attorney. Besides, the attorney 
can always exact indemnity from his client, against personal | 
liability, before instituting the suit, so that he cannot suffer, ex- 
cept by his own neglect. In point of fact, we know, however, 
by bitter experience, as well as observation, that they do lose a 
large amount in this way, which is never re-imbursed.._ If they 
are injured by the direct effect of this decision, it is comfort- 
ing to them, that it will afford them a proper pretext to be more 
exacting in future, in demanding security in the out-set, against 
ultimate responsibilty. For their benefit, we will cheerfully 
take upon ourselves the blame of making it their duty to do so. 


Judgment affirmed. 








